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United States Government Department of Energy

memorandum

DATE: October 16, 2001

REPLY TO
ATTN OF:  Office of Environmental Policy and Guidance (EH-413):Sikri:6-1879

SUBJECT: EPA Notice of Proposed Rulemaking: Hazardous Waste Management System; Standardized Permit;
Corrective Action; and Financial Responsibility for RCRA Hazardous Waste Management Facilities

T10: Distribution

Purpose of To notify DOE elements that the U.S. Environmental Protection Agency (EPA) published

this Memo a Notice of Proposed Rulemaking (NPRM) on October 12, 2001 (66 FR 52191) to
establish a “standardized permit” under the Resource Conservation and Recovery Act
(RCRA) hazardous waste permitting program.

To request that DOE elements review and provide comment in response to this NPRM.

Intent of  The new permitting system is intended to streamline the administrative permitting process

Regulatory and shorten the time required to obtain a RCRA permit. Such a standardized permit

Initiative  process will take into account the relative risks posed by the on-site storage and non-
thermal treatment of hazardous wastes in tanks, containers, and containment buildings.
Although the proposed standardized permit would streamline some of the administrative
aspects of the permitting process, the public participation and the technical standards
requirements are not affected.

Availability The subject NPRM is attached.

of NPRM
Action EPA is soliciting comments on: (1) whether the proposed changes provide a cost saving
Item or are burdensome to facilities subject to RCRA permits, and (2) how facilities receiving

permits (standardized, individual, and permits by rule) can satisfy RCRA corrective action
requirements by conducting cleanup under the direction of alternative state cleanup
programs, thereby, eliminating the need for a corrective action permit.

Based on comments received from DOE elements, the Office of Environmental Policy and
Guidance (EH-41) will prepare a consolidated response to EPA. Please provide comments
(and available supporting data) to EH-41 on or before Friday, November 16, 2001. In
providing your input, please refer to the specific sections of the NPRM to which each
comment pertains.

Contact Questions regarding the NPRM or this request for comments, may be directed to Al Sikri
or Jerry Coalgate of my staff by:

. Calling at (202) 586-1879 and (202) 586-6075, respectively

. Faxing messages to (202) 586-3915, or

. Communicating electronically, via Internet, to atam.sikri@eh.doe.gov and jerry.
coalgate@eh.doe.gov.

oty Fetsronce

Andy Lawrence

Director

Office of Environmental Policy and Guidance
Attachment
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 124, 260, 267, and 270
[FRL-7066-6]
RIN 2050-8E44

Hazardous Waste Management
System; Standardized Permit;
Corrective Action; and Financial
Responsibility for RCRA Hazardous
Waste Management Facilities

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; request for
public comment.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing revisions to
the RCRA hazardous waste permitting
program to allow a “standardized
permit.” The standardized permit
would be available to facilities that
generate hazardous waste and then
manage the waste in units such as tanks,
containers, and containment buildings.
This proposed revision to the RCRA
permitting program reflects one of the
recommendations of EPA’s special task
force, known as the Permits
Improvement Team (PIT), which was
convened to evaluate permitting
activities and to make specific
recommendations to improve these
activities. The standardized permit
should streamline the permit process by
allowing facilities to obtain and modify
permits more easily while maintaining
the protectiveness currently existing in
the individual RCRA permit process. In
addition to the requirements proposed
in this Federal Register document, we
also are soliciting comment on two
issues related to RCRA treatment,
storage, and disposal facilities. We are
requesting comment on how all
facilities receiving permits
(standardized, individual, and permits
by rule) can satisfy RCRA corrective
action requirements by conducting
cleanup under the direction of
appropriate alternative state cleanup
programs. We also are requesting
comment on the conclusions about
captive insurance in a March, 2001
report by EPA’s Inspector General, and
on a requirement that insurers that
provide financial assurance for
hazardous waste and PCB facilities have
a minimum rating from commercial
rating services.

DATES: Comments on this proposal must
be submitted by December 11, 2001.
ADDRESSES: If you wish to comment on
this proposal, you must send an original
and two copies of your comments,
referencing docket number F-2001—

SPRP-FFFFF to: RCRA Docket
Information Center, Office of Solid
Waste (5305G), U.S. Environmental
Protection Agency Headquarters (EPA,
HQ), 1200 Pennsylvania Avenue, NW,
Washington, DC 20460. Hand deliveries
of comments should be made to the
Arlington, VA, address below. You may
also submit comments electronically
through the Internet to: rcra-
docket@epamail.epa.gov. Comments in
electronic format must also reference
the docket number F—2001-SPRP—
FFFFF. If you choose to submit your
comments electronically, you must
submit them as an ASCII file avoiding
the use of special characters and any
form of encryption.

You should not submit electronically
any confidential business information
(CBI). An original and two copies of CBI
must be submitted under separate cover
to: RCRA CBI Document Control Officer,
Office of Solid Waste (5305W), U.S.
EPA, 1200 Pennsylvania Avenue, NW,
Washington, DC 20460.

Public comments and supporting
materials are available for viewing in
the RCRA Information Center (RIC),
located at Crystal Gateway I, First Floor,
1235 Jefferson Davis Highway,
Arlington, VA. The RIC is open from 9
a.m. to 4 p.m., Monday through Friday,
excluding federal holidays. To review
docket materials, we recommend that
you make an appointment by calling
703—603—-9230. You may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page. The
index and some supporting materials
are available electronically. See the
Supplementary Information section of
this Federal Register document for
information on accessing the index and
these supporting materials.

FOR FURTHER INFORMATION CONTACT:

For general information, contact the
RCRA Hotline at 800-424-9346 or TDD
800-553-7672 (hearing impaired). In
the Washington, DC, metropolitan area,
call 703—412-9810 or TDD 703—412—
3323.

For more detailed information on
specific aspects of this rulemaking,
contact Vernon Myers, Office of Solid
Waste, 5303W, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW, Washington, DC 20460,
(703—-308-8660),
(Myers.Vernon@epa.gov).

SUPPLEMENTARY INFORMATION:

The index and some supporting
materials are available on the Internet:
http://www.epa.gov/epaoswer/
hazwaste/permit/index.htm

The official record for this action will
be kept in paper form. Accordingly, we

will transfer all comments received
electronically into paper form and place
them in the official record, which will
also include all comments submitted
directly in writing. The official record is
the paper record maintained at the
RCRA Information Center.

Our responses to comments, whether
the comments are written or electronic,
will be in a notice in the Federal
Register or in a response to comments
document we will place in the official
record for this rulemaking. EPA will not
immediately reply to commenters
electronically other than to seek
clarification of electronic comments that
may be garbled in transmission or
during conversion to paper form, as
discussed above.

Acronyms used in today’s preamble
are listed below:

APA: Administrative Procedures Act

EAB: Environmental Appeals Board

EPA: Environmental Protection Agency

CAMU: Corrective Action Management Unit

CFR: Code of Federal Regulations

EO: Executive Order

FR: Federal Regulations

HSWA: Hazardous and Solid Waste
Amendments

MOU: Memorandum of Understanding

NTTAA: National Technology Transfer and
Advancement Act

OMB: Office of Management and Budget

PIT: Permit Improvement Team

PPE: Personal Protection Equipment

RCRA: Resource Conservation and Recovery
Act

RFA: RCRA Facility Assessment

SBREFA: Small Business Regulatory
Enforcement Fairness Act

SWMU: Solid Waste Management Unit

UMRA: Unfunded Mandates Reform Act

The contents of today’s preamble are
listed in the following outline:

I. Overview and Background

A. Why do this Proposed Rule and Preamble
Read so Differently From other
Regulations?

B. Who is Potentially Affected by this
Proposed Rule?

C. What is the Agency’s Proposal?

1. What is a RCRA Standardized Permit?

2. Why are we Proposing a RCRA
Standardized Permit?

3. What would be the Advantages of a
Standardized Permit?

4. Who would be Eligible for a
Standardized Permit?

D. What are the Differences between the
Existing Individual Permitting System
and the Proposed Standardized
Permitting Process?

1. What are the Steps for Obtaining an
Individual Permit?

2. What are the Proposed Steps for
Obtaining a Standardized Permit?

3. How does the Proposed Process for
Standardized Permits Compare to the
Process for Individual Permits?

Process for Individual Permits?

E. Public Comments on this Rulemaking
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1. How can I Influence EPA’s Thinking on
this Rule?
2. What Topics are not Appropriate for
Public Comment?
3. What Topics are we Specifically
Requesting Public Comment on?
F. What Law Authorizes this Proposed Rule?

II. Conforming Amendments to General
Permit Process

A. What Changes would we Make to 40 CFR
Part 124 Subpart A—General Program
Requirements?

B. How would the RCRA Expanded Public
Participation Requirements Change?

C. Where would I find the Procedures
Governing RCRA Standardized Permits?

III. Applying for a Standardized Permit

A. How would I Apply for a Standardized
Permit?

1. Conduct a pre-application meeting with
the community.

2. Submit a Notice of Intent to operate
under the standardized permit along
with appropriate supporting documents.

B. How would I Switch from an Individual
Permit to a Standardized Permit?

IV. Issuing a Standardized Permit

A. How would the Regulatory Agency
Prepare a Draft Standardized Permit?
1. Drafting terms and conditions for the
supplemental portion.
2. Denying coverage under the
standardized permit.
3. Preparing your draft permit decision in
120 days.
B. How would the Regulatory Agency
Prepare a Final Standardized Permit?
C. In what Situations could Facility Owners
or Operators be Required to Apply for an
Individual Permit?

V. Proposed Opportunities for Public
Involvement in the Standardized Permit
Process

A. What are the Proposed Requirements for
Public Notices?

B. What are the Proposed Opportunities for
Public Comments and Hearings?

C. What are the Proposed Requirements for
Responding to Comments?

D. How could People Appeal a Final
Standardized Permit Decision under the
Proposal?

VI. Maintaining a Standardized Permit

A. What Types of Changes could Owners or
Operators Make?

B. What are the Proposed Definitions of
Routine And Significant Changes?

C. What are the Proposed Standardized
Permit Procedures for Making Routine
Changes?

D. What are the Proposed Standardized
Permit Procedures for Making Significant
Changes?

E. What would be the Proposed Process for
Renewing Standardized Permits?

VII. Proposed Part 267 Standards for Owners
and Operators of Hazardous Waste Facilities
Operating Under A Standardized Permit

A. Overview
B. Subpart A—General
1. What are the purpose, scope and
applicability of this proposed part?

2. What is the proposed relationship to
interim status standards?

3. How would this subpart affect an
imminent hazard action?

C. Subpart B—General Facility Standards

1. Would this subpart apply to me?

2. How would I comply with this subpart?

3. How would I obtain an identification
number?

4. What are the proposed waste analysis

requirements?

. What are the proposed security
requirements?

6. What are the proposed general
inspection schedule requirements?

7. What training would my employees be
required to have?

8. What are the proposed requirements for
managing ignitable, reactive, or
incompatible waste?

9. What are the proposed standards for
selecting the location of my facility?

10. Would I be required to have a
construction quality assurance program?

D. Subpart G—Preparedness and Prevention

1. What are the proposed general design
and operation standards?

2. What equipment would I be required to
have?

3. What are the proposed testing and
maintenance requirements for the
equipment?

4. When would personnel be required to
have access to communication
equipment or an alarm system?

. How would I ensure access for personnel
and equipment during emergencies?

6. What arrangements would I be required
to make with local authorities for
emergencies?

E. Subpart D—Contingency Plan and

Emergency Procedures

1. What is the purpose of the proposed
contingency plan and how would I use
it?

. What would be required to be in my
contingency plan?

. Who would be required to have copies
of the contingency plan?

4. When would I have to revise the
contingency plan?

. What is the proposed role of the
emergency coordinator?

6. What are the proposed emergency
procedures for the emergency
coordinator?

F. Subpart E—Record Keeping, Reporting,

and Notifying

1. When would I need to manifest my
waste?

2. What information would I need to keep?

. What records would I provide to the
permitting agency?

4. What reports would I need to prepare
and who would I send them to?

5. What notifications would be required?

G. Subpart F—Releases from Solid Waste

Management Units

1. Would this proposed rule require me to
address releases of hazardous waste or
constituents from solid waste
management units?

. Are the proposed corrective action
requirements for standardized permits
different from the corrective action
requirements for individual permits?
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3. Why are we proposing these

requirements?

4. Why would the proposed corrective
action requirements be included in the
supplemental portion of the
standardized permit?

. Would I be able to utilize the flexibility
provided by CAMUs, temporary units,
and staging piles when I conduct
corrective action under a standardized
permit?

H. Subpart G—Closure

1. What general standards would I need to
meet when I stop operating the unit?

2. What procedures would I need to
follow?

3. After I stop operating, how long would
I have until I close the unit?

4. What would I have to do with
contaminated equipment, structures, and
soils?

5. How would I certify closure?

I. Subpart H—Financial Requirements

1. Who would have to comply with this
subpart and briefly what would they
have to do?

2. Definitions.

. Closure cost estimates.

4. Methods for estimating costs for units

eligible for standardized permits.

5. We considered six options for
developing cost estimates, but preferred
three of them for this proposal.

. Option 4, Standard forms for estimating

closure costs.

Option 5, Default estimates for

estimating closure costs.

. Option 6, Waiving the cost estimate for
facilities using the financial test or
corporate guarantee.

9. Availability of information on EPA’s
proposed approaches.

10. Financial assurance for closure.

11. Post closure financial responsibility.

12. Liability requirements.

13. Other provisions of the financial
requirements.

J. Subpart I—Use and management of

containers

1. Would this subpart apply to me?

2. What standards would apply to the
containers?

3. What are the proposed inspection
requirements?

4. What proposed standards apply to the

container storage area?

. What special requirements would I need
to meet for ignitable or reactive waste?

. What special requirements would I need
to meet for incompatible wastes?

7. What would I need to do when I want
to stop using the containers?

8. What air emission standards are
proposed apply?

K. Subpart J—Tank Systems

1. Would this subpart apply to me?

2. What are the proposed required design
and construction standards for new tank
systems or components?

. What are the proposed handling and
inspection requirements for new tank
systems?

4. What testing would be required?

. What installation requirements would be
required?

. What are the proposed preventative
requirements for containing a release?
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7. What are the proposed devices for
secondary containment and what are
their design, operating and installation
requirements?

8. What are the proposed requirements for
ancillary equipment?

9. What are the proposed general operating

requirements for tank systems?

10. What are the proposed inspection
requirements?

11. What would I do in case of a leak or
a spill?

12. What would I do when I stop operating
the tank system?

13. What are the proposed special
requirements for ignitable or reactive
wastes?

14. What are the proposed special
requirements for incompatible wastes?

15. What air emission standards are
proposed?

L. Subpart DD—Containment Buildings

1. Would this subpart apply to me?

2. What are the proposed design and
operating standards for containment
buildings?

3. What additional design and operating
standards would apply if liquids will be
in my containment building?

4. What are the proposed other
requirements to prevent releases?

5. What would I do if I detect a release?

6. What would I do if my containment
building contains areas both with and
without secondary containment?

7. Could a containment building be
considered secondary containment for
other units?

8. How would I obtain a waiver from
secondary containment requirements?

9. What would I do when I stop operating
the containment building?

VIIIL. Conforming Permit Changes to Part 270

A. Overview of Part 270 Changes.

B. Specific Changes to Part 270.

. Overview of the RCRA Program

. Definitions.

. Permit applications.

. Permit reapplication.

. Transfer of permits.

. Modification or revocation and
reissuance of permits.

7. Continuation of expiring permits.

8. Standardized permit.

IX. RCRA Standardized Permits

A. General Information about Standardized
Permits.

DT WN -

B. What Information would I Need to Submit
to the Permitting Agency to Support my
Standardized Permit Application?

1. RCRA Part A application information.

2. Preapplication meeting summary.

3. Compliance with location standards.

4. Compliance with other Federal laws.

5. Solid waste management units.

6. Certification of compliance with
proposed part 267 requirements.

C. What are the Proposed Certification
Requirements?

1. Certification of compliance.

2. Gertification of availability of
information.

3. What happens if my facility is not in
compliance with proposed part 267
requirements at the time I submit my
Notice of Intent?

D. What Information would be Required to be
Kept at my Facility?

1. General facility information.

2. Container information.

3. Tank information.

4. Equipment information.

5. Air emission control information.

E. How would I Modify my RCRA
Standardized Permit?

X. Public Comment on Corrective Action and
Financial Assurance Issues

A. Corrective Action.

1. Gould I satisfy the RCRA corrective
action requirements for my site by
conducting cleanup under an alternate
State program?

. How would EPA and the authorized
States address the alternate authority
cleanup provisions in the RCRA permit?
How would EPA or the authorized State
determine that cleanups conducted
under an alternate cleanup program
would satisfy the requirements of section
264.1017

B. Financial Assurance.

XI. State Authorization

A. Applicability of Rules in Authorized
States.
B. Effect on State Authorization.

XII. Regulatory Assessments

A. Executive Order 12866.
1. Assessment of Potential Costs and
Benefits.
a. Description of entities to which this rule
applies.
b. Description of potential benefits of this
rule.

N

w

¢. Description of potential costs of this
rule.

d. Description of potential net benefits of
the rule.

B. Regulatory Flexibility Act.

C. Unfunded Mandates Reform Act.

D. Paperwork Reduction Act.

E. Executive Order 13045: Children’s Health

F. National Technology Transfer and
Advancement Act.

G. Executive Order 12898: Environmental
Justice.

H. Executive Order 13175: Consultation and
Coordination with Indian Tribal
Governments.

I. Executive Order 13132: Federalism.

J. Executive Order 13211: Energy Effects.

XIIL. List of References
I. Overview and Background

A. Why Do This Proposed Rule and
Preamble Read so Differently From
Other Regulations?

We wrote today’s proposed
regulations and preamble in “readable
regulations” format. We tried to use the
active rather than the passive voice,
plain language, a question-answer
format, and other techniques to make it
easier for the readers to find and
understand information in today’s rule
and preamble. The pronoun “we” refers
to EPA and the pronoun “you” refers to
the person who would be subject to
these proposed requirements (which
could be either a facility owner/operator
or a Director of a regulatory agency).
Once promulgated in a final rule, all
requirements, including those set forth
in table format, will constitute binding,
enforceable requirements.

B. Who Is Potentially Affected by This
Proposed Rule?

Today’s action, if finalized, could
potentially affect an estimated 866
RCRA-permitted private sector facilities
which store and/or non-thermally treat
RCRA hazardous wastes on-site, using
tanks, containers and/or containment
buildings. Table 1 below displays the
SIC/NAICS code economic sectors
associated with these facilities.

TABLE 1.—ECONOMIC SECTORS WHICH OWN AND OPERATE FACILITIES POTENTIALLY AFFECTED BY THIS PROPOSAL
[Facilities with eligible RCRA hazardous waste management units](a)

sic Count of Potentially Affected Facilities
Economic Sector Description NAICS (b) equivalent ] Tank ntain-

) Containers sys?ems m(e:r?t Sdgs. Total
[0 R Agriculture, Forestry & Fisheries ......... 11 21 12 (018 ISP
1. Mining, Oil/Gas & Construction ........... 21,23 s 26 16 (018 IR
2 . Manufacturing(C) .......ccoeeeenveeeriieeeninen. 31-33, 511 oo 427 313 51 s
3 Manufacturing (continued)(d) ............... 3133 e 285 136 A
4 . Transport, Communication, Utilities ..... | 22, 48, 49, 513, 562 .........cccceevivvernnnnns 272 201 10| oo,
5. Wholesale & Retail Trade .................... 42, 44, 45 . 175 132 3
6 e Finance, Insurance & Real Estate ....... 52, 53 s 5 2 0
T o, SEIVICES(€) wvvevrvvrreeiiieesiiieeeiiieeeieeeenens 71, 72,512, 514, 811, 812 .....ccveeeunen 221 183 21 e,
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TABLE 1.—ECONOMIC SECTORS WHICH OWN AND OPERATE FACILITIES POTENTIALLY AFFECTED BY THIS PROPOSAL—

Continued

[Facilities with eligible RCRA hazardous waste management units](a)

Count of Potentially Affected Facilities

SIC . . .
Economic Sector Description NAICS (b) equivalent )
(b) . Tank Contain-
Containers systems ment Bldgs. Total
8 e Services (continued)(f) ........ccceriireennns 54, 55, 561, 61, 62, 813, 814 90 38 0
[ Public Admin, Environment & NEC ..... | 92 ...t 200 85 4

Non-duplicative column totals(g) =

800 623 22 866

Explanatory Notes:

(a) Source: EPA Office of Solid Waste customized query of RCRIS and BRS databases (data as of March 2000).
(b) SIC = “Standard Industrial Classification” system.
NAICS = “North American Industry Classification System”, adopted by the US Federal Government in 1997, replacing the SIC code system
(for SIC/NAICS conversion tables see http://www.census.gov/epcd/www/naics.html).
(c) SIC 2 Manufacturing = Food, Textile/Apparel, Lumber/Wood, Furniture/Fixtures, Paper, Printing/Publishing, Chemicals/Allied Products, &

Petroleum/Coal.

(d) SIC 3 Manufacturing = Rubber/Plastic, Leather, Stone/Clay/Glass, Primary Metals, Fabricated Metals, Industrial Machinery, Electronics,
Transportation Equipment, Instruments, & Misc. Mfrg.

(e) SIC 7 Services = Hotels, Personal, Automotive, Repair, Motion Pictures, & Recreation.

(f) SIC 8 Services = Health, Legal, Social, Museums/Gardens, Membership Orgs & Engineering/Mngmnt.

(g) Some facilities report multiple SIC codes for their operations to the EPA; consequently both the facility and unit total counts in this table ex-
ceed the non-duplicative total numbers of facilities shown in the bottom row above.

C. What Is the Agency’s Proposal?

We are proposing revisions to the
RCRA hazardous waste permitting
program to allow a type of general
permit, called a “standardized permit.”
The standardized permit would be
available to facilities that generate
hazardous waste and then manage the
waste in units such as tanks, containers,
and containment buildings. In addition
to the requirements proposed today, we
also are soliciting comment on two
issues related to RCRA treatment,
storage, and disposal facilities. We are
requesting comment on how all
facilities receiving permits
(standardized, individual, and permits
by rule) can satisfy RCRA corrective
action requirements by conducting
cleanup under the direction of
appropriate alternative state cleanup
programs. We also are requesting
comment on a requirement that insurers
that provide financial assurance for
hazardous waste and PCB facilities have
a minimum rating from commercial
rating services.

1. What Is a RCRA Standardized Permit?

We are proposing to define a
“standardized permit” as a general
permit for facilities that generate waste
and routinely manage the waste on-site
in tanks, containers, and containment
buildings. The RCRA standardized
permit would be a document that EPA
or the authorized state issues. It would
consists of two components: A uniform
portion that is included in all cases, and
a supplemental portion that would be
included at EPA’s or the Director’s

discretion. The terms and requirements
that we are proposing as part of today’s
rulemaking would constitute the
uniform portion of the standardized
permit (see Section VII: Proposed Part
267 Standards for Owners and
Operators of Hazardous Waste Facilities
Operating Under a Standardized
Permit). All facilities that are authorized
to operate under the standardized
permit would need to comply with
these applicable terms and conditions.

In developing a permit process for the
RCRA standardized permit, we need to
satisfy both the statutory requirements
in RCRA and Agency policy to provide
for local public participation and to
ensure that permits include all terms
and conditions necessary to protect
human health and the environment.
Under the proposed permitting scheme
for standardized permits, the uniform
terms of the standardized permit would
be the same nationwide, but there
would be an opportunity to add
conditions tailored to each particular
site. This would ensure that we meet the
statutory standard of protectiveness (see
Section IV A 1: How would the
Regulatory Agency Prepare a Draft
Standardized Permit?). In order to
satisfy the statutory standard and
agency policy for local public
participation, RCRA pre-application
meeting requirements are included in
the proposed standardized permit
process as well as other opportunities
for public involvement that are
traditionally part of the permit issuance
process (see Section V: Proposed
Opportunities for Public Involvement in
the Standardized Permit Process).

We are proposing that the documents
and certification the permittee submits
with the notice of intent to be covered
by the standardized permit would
become attachments to the RCRA
standardized permit (see Section IX B:
What Information would I need to
Submit to the Permitting Agency to
Support my Standardized Permit
Application). These documents and
certification include the general RCRA
Part A information, the pre-application
meeting summary, the location standard
information, the permittee’s self audit,
and the owner’s certification of
compliance and information
availability. This is similar to the way
individual RCRA permits are issued
with sections of the permit application
placed in appendices.

2. Why Are We Proposing a RCRA
Standardized Permit?

In 1984, the Agency proposed a
standard permit application form and
requirements (49 FR 29524, July 20,
1984) for facilities that generated
hazardous waste on-site and then stored
it in above-ground tanks or containers.
The 1984 proposal considered similar
issues that are discussed in today’s
proposal. However, the 1984 proposal
was never finalized at that time because
of the new requirements imposed by the
Hazardous and Solid Waste
Amendments of 1984.

The Agency convened a special task
force in 1994 to look at permitting
activities throughout its different
programs and to make specific
recommendations to improve these
permitting programs. This task force,
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known as the Permits Improvement
Team (PIT), spent two years working
with stakeholders from the Agency,
State permitting agencies, industry, and
the environmental community. The PIT
stakeholders suggested, among other
things, that permitting activities should
be commensurate with the complexity
of the activity. The stakeholders felt that
current Agency permitting programs
were not flexible enough to allow
streamlined procedures for routine
permitting activities.

Under the RCRA program, facilities
that store, treat, or dispose of hazardous
waste currently must obtain site-specific
“individual” permits prescribing
conditions for each “unit” (e.g., tank,
container area, etc.) in which hazardous
waste is managed. Experience gained by
the Agency and states over the past 15
years has shown that the complexity of
waste management varies by type of
activity. Some activities, such as
thermal treatment or land disposal of
hazardous waste, are more complex
than storage of hazardous waste. We
believe that thermal treatment and land
disposal activities continue to warrant
“individual” permits, prescribing unit-
specific conditions. Similarly, we also
believe that the storage of hazardous
waste military munitions should
continue under the individual
permitting program. The site-specific
nature of the management of hazardous
waste military munitions generally are
not routine activities the lend
themselves to standardized conditions.
However, we also believe that some
accommodation can be made for
hazardous waste management practices
in standardized units such as tanks,
container storage areas, and
containment buildings. The PIT
recommended, among other things, that
regulations be developed to allow
“standardized permits” for on-site
storage and non-thermal treatment of
hazardous waste in tanks, containers,
and containment buildings.

Today, we are proposing to revise the
RCRA regulations to allow this type of
standardized permit for several reasons.
First, this new permitting system is
intended to streamline the
administrative permitting process and
shorten the time required to obtain a
RCRA permit, without lessening the
environmental protection provided by
the permit. The new permit system
would also reduce the amount of time
and administrative resources required to
maintain a RCRA permit throughout the
operating life of the facility by providing
streamlined permit modification and
renewal processes for the standardized
permit.

Second, such a standardized permit
process takes into account the relative
risks posed by the on-site storage and
non-thermal treatment of hazardous
waste in tanks, containers, and
containment buildings. These units are
relatively simple to design and properly
construct. The engineering and
construction knowledge and skills
necessary to design and construct these
units are relatively basic. These units
are in common usage in many
applications and are frequently bought
“off-the-shelf” or built from “off-the-
shelf” designs. Industry associations
and standards organizations have
developed standards for these units that
are in widespread use. Past experience
with these units indicates that they are
simpler to design, construct, and
manage than units such as combustion
units or land disposal units. Storage and
non-thermal treatment of waste in these
types of units is generally less
complicated than thermal treatment of
waste (e.g. combustion of hazardous
waste in incinerators, boilers, or
industrial furnaces) or disposal of waste
(e.g. landfilling). It is easier to control
risks at these simpler storage and
treatment units. We believe that the
streamlined standardized permit, as
proposed, would allow adequate
interaction and oversight by the
regulating agency and would provide
sufficient technical controls to protect
human health and the environment.

Third, although the proposed
standardized permit would streamline
some of the administrative permitting
process, we are not proposing to
streamline the public participation
requirements and technical standards.
The proposed standards and
requirements are for the most part the
same requirements that apply under the
current hazardous waste permitting
system. We are only proposing minimal
changes to the general facility standards
and several minor changes to the
technical requirements for tanks,
containers, and containment buildings.
Because the technical standards remain
substantially unchanged, the level of
environmental protection that the
standardized permit offers would
remain high.

3. What Would Be the Advantages of a
Standardized Permit?

The proposed standardized permit
application procedures are less
cumbersome than the procedures for an
individual permit. You would not have
to submit the amount of information
needed to support an individual permit
application; although you would need
to keep the required information at your
facility. Maintaining your standardized

permit should be easier because the
permit modification procedures would
be less cumbersome for a standardized
permit than for an individual permit.

Although the standardized permit
process would be more streamlined than
the process for individual permits, we
are proposing that you must continue to
comply with waste management
practices, day-to-day housekeeping, and
judicious maintenance programs found
in the “individual” RCRA permit
program. As mentioned, one of the
benefits of the proposed standardized
permit would be the reduced paperwork
burden and effort associated with the
permit application submittal and review
process. Since, under the proposal, the
permitting agency would no longer be
involved with detailed review of permit
application material associated with
waste management unit design and
operation, it would be incumbent on
you to properly design, operate, and
maintain the waste management units
and facility operations subject to the
standardized permit.

You should not construe the more
efficient standardized permitting
process as a reduced compliance
burden. Under today’s proposal,
compliance with proper waste
management practices would be
ensured by your operation, maintenance
and inspection programs and routine
inspection by the permitting agency.
Similar to the individual permitting
system, failure to maintain waste
management practices that protect
human health and the environment
could result in revocation of the
standardized permit by the permitting
agency, as well as in civil and/or
criminal penalties.

In addition the burden reductions for
facilities, permitting agencies should be
able to more efficiently administer the
proposed standardized permit program.
Since the application for a standardized
permit is intended to be less
burdensome than the current RCRA
permit requirements, the administrative
record should be easier to maintain.
Also, the proposed permit modification
procedures for a standardized permit
should reduce the administrative
burden on the permitting agency. EPA
welcomes comments on the anticipated
advantages—as well as any
disadvantages—of a standardized
permit.

4. Who Would Be Eligible for a
Standardized Permit?

We are proposing to allow generators
to apply for standardized permits for
hazardous wastes that they non-
thermally treat or store on-site in tanks,
containers, or containment buildings.
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Once a standardized permit rule is
promulgated, we would inform you of
your eligibility when we make a
decision on your permit application.
Although you may be eligible for a
standardized permit, you would not
have to apply for one if you choose not
to. Instead you would have the option
of applying for an individual RCRA
hazardous waste permit. In Section I E
3: What Topics are we Specifically
Requesting Public Comment on?, we are
taking comment on whether treatment/
storage of off-site waste should be
eligible for a standardized permit.

D. What Are the Differences Between the
Existing Individual Permitting System
and the Proposed Standardized
Permitting Process?

1. What Are the Steps for Obtaining an
Individual Permit?

Permits for the management of
hazardous waste are issued according to
the procedures established in 40 CFR
parts 124 and 270. The permit process
generally follows the steps laid out
briefly below:

* You, as the owner or operator of a
hazardous waste management facility,
develop an individual site-specific
permit application.

e Early in the permitting process (i.e.,
before submitting an application for a
permit), you hold an informal public
meeting to discuss proposed hazardous
waste management activities with
community members.

* You then send the permit
application to the permitting agency and
the permitting agency announces the
submission of a permit application by
sending a notice to community
members.

* The permitting agency then reviews
the application for completeness.

» Following this review, the
permitting agency either begins to
develop a draft permit applying the
section 3004 standards that are codified
in 40 CFR part 264 or determines that
it intends to deny the permit.

* The permitting agency then gives
public notice of the draft permit or
intent to deny, allows a 45-day
comment period, and holds a public
hearing, if requested, before it issues or
denies the permit.

* The permit for your facility
typically becomes effective 30 days after
the issuing agency serves notice of the
final permit decision. Within 30 days
after the final permit decision, an appeal
of the decision to the Environmental
Appeals Board (EAB) may be initiated.

Decisions of the EAB are subject to
judicial review.

2. What Are the Proposed Steps for
Obtaining a Standardized Permit?

We propose that the RCRA
standardized permit process follow the
steps laid out briefly below. We discuss
each of these steps in more detail in
later sections of this preamble.

* First, you, as a facility owner or
operator, would advertise and conduct a
meeting with your neighboring
community to discuss potential
operations. (see Section III A 1: Conduct
a pre-application meeting with the
community.)

¢ Then you would submit to the
regulatory agency a Notice of Intent to
operate under the standardized permit.
We are proposing that you must include
with the notice a summary of the
meeting with the community, certain
certifications required under proposed
§270.280, and the Part A information
required under § 270.13. (see Section III
A 2: Submit a Notice of Intent to operate
under the standardized permit with
appropriate supporting documents.)

» Within 120 days of receiving the
notice of intent and accompanying
information, the Director of the
regulatory agency would need to make
a preliminary decision to either grant or
deny you coverage under the
standardized permit. (see Section IV A:
How would the Regulatory Agency
Prepare a Draft Standardized Permit?)

« If the Director anticipates granting
coverage, he or she would prepare a
draft standardized permit. We are
proposing that the draft standardized
permit would consist of a uniform
portion that applies to all facilities, and
any additional terms or conditions that
the Director tentatively decides to apply
to your specific facility. These site-
specific terms or conditions would
constitute a supplemental portion of
your standardized permit. (see Section
IV A: How would the Regulatory
Agency Prepare a Draft Standardized
Permit?)

» The Director would provide public
notice of the draft permit. Under the
proposal, the public notice would
initiates a 45-day public comment
period; any requests for a public hearing
would need to be made during the
public comment period. We are
proposing that the public could
comment on your facility’s eligibility as
well as on the supplemental conditions
that the Director tentatively identified.
The public could also offer comments
on the need for additional supplemental

conditions. (see Section V: Proposed
Opportunities for Public Involvement in
the Standardized Permit Process.)

* Following the public comment
period (and public hearing, if any), the
Director would make a final permit
decision. These requirements would
include responding to public comments.
(see Section IV B: How would the
Regulatory Agency Prepare a Final
Standardized Permit? and Section V:
Proposed Opportunities for Public
Involvement in the Standardized Permit
Process.)

» The standardized permit for your
facility typically would become
effective 30 days after the final permit
decision. Also, we are proposing that
within 30 days after the Director makes
a final decision on an EPA permit, an
appeal of the decision to the
Environmental Appeals Board (EAB)
could be initiated. [Note: Although the
final EPA permit decision is subject to
appeal to the EAB, we are proposing
that the terms and conditions of the
uniform portion of the standardized
permit would not be subject to EAB
review.]| Decisions of the EAB are
subject to judicial review. (see Section
V D: How could People Appeal a Final
Standardized Permit Decision Under the
Proposal?)

3. How Does the Proposed Process for
Standardized Permits Compare to the
Process for Individual Permits?

We (or states authorized by us)
currently issue site-specific RCRA
permits to operate hazardous waste
management facilities on an individual
basis. Each facility applies for a permit,
and we (or the authorized state) write
the site-specific permit. The
requirements governing how we process
a RCRA individual permit application
are laid out in 40 CFR parts 124 and
270. In general, the individual process
requires you to prepare a much more
detailed permit application and the
regulatory agency to conduct a more
extensive review. The “‘back and forth”
between permit applicants and
regulators that normally takes place as
both parties come to agreement on the
completeness and accuracy of the
application can impose a significant
workload and delay. Under our
proposed standardized permit
procedures, we streamline this activity.
Table 2 offers a step-by-step comparison
of the individual permitting process as
administered by EPA and the proposed
standardized permitting process.
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TABLE 2.—PERMITTING PROCESS COMPARISON

- Proposed
Steps in the EPA permitting process Individual stand%rdized
permit permit
Advertise and conduct pre-application meeting (ACIlity) ..........cceeiriiiiiiiie e | ad
Submit permit application/Notice of Intent (FACIIItY) ........coooiiiiiiiii e O 0
Provide public notice at application SUDMIttAl (BOENCY) ...ecoiiuiiiiiiiieiiii e sine e |
Review application for completeness (agency) .........cccccveveenee. O
Issue Notices of Deficiency (NODs) as necessary (agency) ... |
ReSPONA t0 NODS (FACHILY) ..vieueteitieiteiiiie ittt h ettt sttt e s bt e b e st e et e e e nneesnne s O
Determine application iS COMPIELE (AUENCY) ....ueiiiiiiiieiiiie ettt ettt e e e bt e e sb e e e anb e e e snbeeesnsreeesnneeeanes |
Make draft permit dECISION (AENCY) ...ccviiiiiiiieii ettt sb et b et e et nbeesane s O O

Prepare draft permit and statement of basis or fact sheet (agency)

Establish administrative record (agency)

Provide public notice of draft permit decision (agency) ..............
45 day public comment period; opportunity for public hearing ...
Make final permit determination; respond to comments (agency) .
Final permit becomes effective; deadline for appeals to EAB

(no deadline) (within 120 days)

Ooooood
Ooooood

Note.—The blanks represent permitting process steps that are not explicit regulatory requirements under the proposed standardized permits.
However, we are proposing that during the 120-day review and processing period of the application by the permitting Agency, the Director would
determine the adequacy of the permit application including completeness.

We are also proposing new
procedures for modifying standardized
permits. In brief, these new procedures
would allow you to make certain types
of routine changes without prior
approval, provided you inform both the
regulatory agency and the public of the
changes. For more significant changes,
you would have to request approval
from the regulatory agency before
making the changes. The proposed
modification process is discussed in
detail in Section VI: Maintaining a
Standardized Permit.

E. Public Comments on This
Rulemaking

1. How Can I Influence EPA’s Thinking
on This Rule?

In developing this proposal, we tried
to address the concerns of all our
stakeholders. Your comments will help
us improve this rule. We invite you to
provide different views on options we
propose, new approaches we haven’t
considered, new data, information on
how this rule may effect you, or other
relevant information. We welcome your
views on all aspects of this proposed
rule, but we request comments in
particular on the items in Section I D 3
below. Your comments will be most
effective if you follow the suggestions
below:

» Explain your views as clearly as
possible and why you feel that way.

» Provide solid technical and cost
data to support your views.

« If you estimate potential costs,

explain how you arrived at the estimate.

» Tell us which parts you support, as
well as those you disagree with.

* Provide specific examples to
illustrate your concerns.

* Offer specific alternatives.

* Refer your comments to specific
sections of the proposal, such as the
units or page numbers of the preamble,
or the regulatory sections.

* Make sure to submit your
comments by the deadline in this
notice.

* Be sure to include the name, date,
and docket number with your
comments.

2. What Topics Are Not Appropriate for
Public Comment?

The proposed provisions for
standardized permits are modeled on
the existing permit requirements for
storing hazardous waste. While tailored
specifically for standardized permits,
many of the rules are restatements of the
existing regulations in plain language
format to make them easier to
understand. We welcome comment on
whether these rules are appropriate for
standardized permits and whether, in
restating and reorganizing the existing
regulatory requirements, we
inadvertently changed their meaning.
Nevertheless, we are not reopening the
existing regulations to public comment,
except those provisions explicitly
modified by this proposal.

3. What Topics Are we Specifically
Requesting Public Comment on?

In addition to general comments
about the scope of the standardized
permit and its impacts, EPA seeks
public comment on the specific
regulatory provisions addressed below.
We are also requesting comment on

corrective action and financial
assurance in Section X: Public Comment
on Corrective Action and Financial
Assurance Issues.

We are interested in the public’s
views on the following items:

a. Should a facility which manages
some of its hazardous waste in on-site
storage and treatment units and some of
its hazardous waste in other types of
waste management units be eligible for
a standardized permit for the on-site
storage and treatment activities? There
are currently facilities in the RCRA
hazardous waste universe that have
multiple waste management units. It is
not uncommon for a hazardous waste
facility to have storage and treatment
units, and other units such as thermal
treatment units or disposal units.

Under the existing RCRA individual
permitting system (see §§270.1(c)(4)
and 270.29), we can issue or deny a
permit for one or more units at a facility
without simultaneously issuing or
denying a permit for all units at the
facility. In other words, a facility’s
RCRA permit under the existing
permitting system does not necessarily
cover every unit at the facility. We
drafted the proposed standardized
permit regulations so that a facility
could obtain both an individual permit
for any disposal or thermal treatment
activities and a standardized permit for
any on-site storage and treatment
activities. Although it may be resource-
intensive for a facility with multiple
types of units to choose to go through
the RCRA permitting process several
times, facilities may see an advantage in
obtaining a standardized permit for a
portion of their operations. This is
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because continued maintenance of a
standardized permit should be less
burdensome than following the current
individual permit modification
procedures because of the simplified
procedures. We encourage your
comments and supporting data on this
topic. As currently proposed,
standardized permits would not relieve
facilities of any substantive compliance
requirements; rather, such permits
would only streamline the permitting
process.

b. Should we expand the applicability
of the RCRA standardized permit to
include facilities that treat or store
waste generated off-site? Such situations
could include facilities that take off-site
waste from any source as well as a more
limited operation where companies
with more than one manufacturing
location would like to centralize their
management of any generated waste at
one location. One of the concerns that
we have heard about the management of
waste generated off-site is that some
facilities’ owners or operators may not
always have complete knowledge of the
compatibility of the different waste
streams that are brought onto their
facilities. Therefore, management of
such wastes may be more complicated
and require greater attention. In some
cases, uncertainty regarding the full
chemical make-up of incoming wastes
might pose additional risks not readily
apparent to the receiving facility. This
potential situation may be less likely to
occur at a company managing only its
own waste generated at several
locations, since the company should
know what specific wastes are generated
by the company and be able to manage
them properly at a centralized location.
We are interested in your views and
supporting data on this topic. As
mentioned above, the proposed
standardized permits would not relieve
facilities of any substantive compliance
requirements, including those that are
intended to ensure protection of human
health and the environment.

c. We are also interested in feedback
on a proposal to allow RCRA
standardized permits at RCRA permitted
off-site hazardous waste recycling
facilities. A major goal of EPA is to
eliminate regulatory disincentives to
safe hazardous waste recycling.
Providing regulatory relief for these
types of facilities might encourage
additional firms to enter the hazardous
waste recycling business.

Under current RCRA rules, recycling
units are not regulated. As a result,
existing requirements focus on the safe
storage of hazardous recyclable
materials in tanks, containers and
containment buildings prior to entering

the recycling process. Environmental
health and safety for the storage of these
materials is addressed comprehensively
under part 264, subparts I, ] and DD,
respectively, as well as part 270.
Facilities must, at a minimum, manage
these materials in units of good
condition, respond to releases in a
timely manner, inspect units at least
weekly, and address concerns of
ignitable, reactive and incompatible
wastes.

RCRA permitted hazardous waste
recycling facilities frequently must
make changes to their business
operations that require a permit
modification from the EPA or State
authorizing agency. Such changes
usually do not pose a risk to human
health and the environment. However,
such changes can take months to
approve because of the backlog in
permitting work. Therefore, in order to
facilitate hazardous waste recycling
activities, the Agency is interested in
obtaining the views from the public on
a proposal that would allow RCRA
permitted hazardous waste recycling
facilities to follow the modification
process that is described in Section VI:
Maintaining a standardized Permit.

d. We are also asking for comment on
additional opportunities within the
framework of the standardized permit,
to reduce the burden and cost of the
permitting process for facilities, while
still maintaining the protectiveness
afforded by the RCRA standardized
permit process. Specifically, we are
interested in whether we should look
into the feasibility of developing a “fill-
in-the-blank” type standard format for
each type of covered unit that facilities
could then use to prepare required “‘Part
B” information that would be required
to be retained at the facility. This fill-in-
the-blank type standard format could be
offered to facilities as guidance to
further reduce the permitting burden.

e. Throughout the preamble we
request comment on various topics.
Some of the sections that we are seeking
comments on are:

1. Section I C 3: What are the
anticipated advantages and
disadvantages of a standardized permit?

2. Section IV A 3:1s 120 days an
appropriate time frame for making a
draft permit decision? Should we allow
a one time extension to the 120 day
requirement?

3. Section IV B:Is it appropriate to
apply the current provisions for final
issuance of an individual permit to a
process for issuing standardized
permits?

4. Section VI B: Are the categories for
determining the significance of the
permit change appropriate?

5. Section VII C 5:Is an exemption
from security provisions appropriate for
facilities operating under standardized
permit?

6. Section VII C 9: Should we retain
the floodplain waste removal waiver in
the standardized permit?

7. Section VII G 4: What standard
conditions might be used for corrective
action requirements under a
standardized permit?

8. Section VII H: What policy and
procedure should be followed in the
event that a facility cannot submit a
closure plan 180 days prior to last
receiving the last volume of waste?
Should we drop the closure plan
requirement?

9. Section VII H 1: What other options
should be available to facilities that
cannot clean close?

10. Section VII H 3:1s an 180 day
closure time period appropriate and
under what circumstances should it be
extended?

11. Section VII I 4: What information
is available that compares the closure
cost estimate with the actual cost
incurred performing closure?

12. Section VII I 6: What information
is most crucial for estimating cost of
closure of an eligible unit?

13. Section VII I 13: Do States
currently assume responsibility for
facility compliance and would they
obtain standardized permits?

14. Section VII K: Should
underground and in-ground tank
systems be excluded from standardized
permits?

15. Section IX C 1: Are there
significant benefits of a compliance
audit and under what conditions would
such audits need to be performed by an
independent third party?

16. Section IX C 2: Should a waste
analysis plan be submitted? Under what
circumstances?

17. Section X A 1: For all types of
permits, should facilities be able to
satisfy RCRA correction action
requirements by conducting cleanup
under an alternative State program?
Under what circumstances?

18. Section X A 2: What methods
should EPA and the authorized States
use to address the alternate authority
cleanup provisions in RCRA permits?

19. Section X A 3: How would EPA
or the authorized State determine that
cleanups conducted under an alternate
cleanup program would satisfy
corrective action requirements?

20. Section X B: Should pure captive
insurance be treated differently than
third party liability?

21. Section XII A 1 b: What are the
potential benefits of permit
streamlining?
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F. What Law Authorizes This Proposed
Rule?

We are proposing these regulations
under the authority of sections 1003,
2002(a), 3004, 3005, 3006 and 3010 of
the Solid Waste Disposal Action of
1970, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended by the Hazardous
and Solid Waste Amendments of 1984
(HSWA), 42 U.S.C. 6902, 6912(a), 6924—
6926, and 6930.

II. Conforming Amendments to General
Permit Process

A. What Changes Would we Make to 40
CFR Part 124 Subpart A—General
Program Requirements?

The General Program Requirements
(subpart A) in part 124 apply to many
of our permitting programs, not just to
RCRA Permits. Consequently, we could
not rewrite all of this subpart according
to plain language guidelines. We are
proposing, however, to amend certain
sections to accommodate RCRA
standardized permit procedures. We
refer to these types of amendments as
conforming changes. The proposed
standardized permit procedures
themselves would be in a separate
subpart, which we discuss later.

The conforming changes we propose
to the General Program Requirements
would ensure that we have fully
incorporated the standardized permit
into the existing regulations. For
example, we are proposing changes to
§ 124.1 Purpose and Scope and § 124.2
Definitions to include references to the
RCRA standardized permit.

We are also proposing to amend
§124.5(c) to have the standardized
permit procedures apply in
circumstances where an individual
permit is being “revoked and reissued.”
This change would allow you to convert
from an individual permit (if you

already have one) to a standardized
permit. We are also proposing
amendments to 40 CFR 270.41(b) to add
conversion to a standardized permit as
a cause for revocation and reissuance.

B. How Would the RCRA Expanded
Public Participation Requirements
Change?

The current RCRA expanded public
participation requirements are in 40
CFR part 124 subpart B—Specific
Procedures Applicable to RCRA Permits
(these are the procedures specific to the
RCRA program that apply in addition to
the public participation elements of the
General Program Requirements in
subpart A). We propose conforming
changes in both §§124.31 and 124.32
governing pre-application meeting and
notice requirements and public notice
requirements at the application stage,
respectively.! The proposed
amendments clarify the applicability of
the requirements in those sections to the
standardized permit (in brief, the pre-
application requirements apply under
the proposal, but the public notice at
application does not since we are
proposing to incorporate other notice
requirements into proposed § 124.207).

We are not proposing any changes to
§ 124.33 Information repository (or to
existing § 270.30(m) Information
repository). Under the proposal, the
Director of a regulatory agency could
require you to establish and maintain an
information repository whether you are
applying for an individual permit or a
standardized permit. Since we are
proposing that anyone seeking
standardized permits must certify that
the information being maintained onsite
is readily available to both the
regulatory agency and the public (see
proposed § 270.280), we anticipate the
Director generally would not need to
invoke the information repository
requirement. We acknowledge,

TABLE 3.—SUBPART G ORGANIZATION

however, that there may be situations
where a community has a special need
for access to information, and so are not
precluding the use of the information
repository requirement in this proposed
rule.

Since the waste management
activities at facilities eligible for the
proposed standardized permit are
relatively less controversial than other
types of management activities, we
anticipate that people in nearby
communities would generally not object
to going to a facility to review
information. However, if it is
impractical to go to the facility, people
could ask the Director to require a
separate information repository. The
way the requirement is currently
worded (see § existing 124.33(d)), you
would get a “first choice” at selecting a
location, although the Director would
have the authority to select an alternate
location. According to § 124.33(d), if the
Director found the site unsuitable for
the purposes and persons who need the
repository, then the Director could
specify a more appropriate site, such as
the local library.

C. Where Would I Find the Procedures
Governing RCRA Standardized Permits?

We are proposing a new subpart G to
40 CFR part 124 that would contain the
procedural requirements for the RCRA
standardized permit. Although existing
subpart B is reserved for specific
procedures applicable to RCRA permits,
there are an insufficient number of
available sections in that subpart to
accommodate all of the standardized
permit requirements. We are proposing
to leave the RCRA expanded public
involvement requirements in subpart B,
and establish the RCRA standardized
permit procedures in subpart G, starting
with § 124.200. Proposed Subpart G is
organized into several subdivisions
shown in Table 3.

Centered headings

Section numbers

General Information about Standardized Permits
Applying for a Standardized Permit
Issuing a Standardized Permit

Opportunities for Public Involvement in the Standardized Permit Process ..

Maintaining a Standardized Permit

§§124.200-124.201
§§124.202-124.203
§§124.204-124.206
§§124.207-124.210
§§124.211-124.213

1 Although we are proposing the conforming
changes necessary to accommodate the

standardized permit procedures, we are not

rewriting all of the expanded public participation

requirements into plain language during this rule
development effort.
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III. Applying for a Standardized Permit

A. How Would I Apply for a
Standardized Permit?

We are proposing that you must
follow the applicable requirements in 40
CFR part 124 subparts A, B, and G, as
well as the requirements in 40 CFR part
270 subpart I. The first activity you
would need to do is conduct a pre-
application meeting with your
neighboring community (see § 124.31).
After you hold the meeting, we are
proposing that you would submit a
notice of intent to operate under the
standardized permit, along with a
summary of the meeting and the
certifications and supporting documents
we require under § 270.275, to the
Director of the appropriate regulatory
agency. In the remainder of this section
we provide additional information on
the proposal for a pre-application
meeting and the Notice of Intent.

1. Conduct a Pre-Application Meeting
With the Community

We continue to be firmly committed
to public involvement in the permitting
process. As mentioned in Section II B:
How would the RCRA Public
Participation Requirements Change?, we
are proposing to apply the pre-
application meeting requirement to
owners or operators of facilities seeking
coverage under a RCRA standardized
permit. If we apply the requirements of
§ 124.31 to the standardized permit
process, you as the facility owner or
operator would be obligated to advertise
and host a meeting with your
neighboring community before
submitting your Part B application. This
meeting is intended as an important first
step in establishing good relations
between you and the community.

As we said in the preamble for the
RCRA Expanded Public Participation
Final Rule (see 60 FR 63422-63423,
December 11, 1995), we do not expect
such a meeting to be a forum for
examining technical aspects of your
facility operations in extensive detail.
Instead, the meeting should provide an
open, flexible, and informal occasion for
you and the public to share ideas,
educate each other, and start building
the framework for a solid working
relationship. Although we did not
prescribe required discussion topics for
a pre-application meeting in the 1995
final rule, we encourage you to address,
at the level of detail that is practical at
the time of the meeting, such topics as:
The type of facility, the location, the
general processes involved, the types of
wastes generated and managed, and
implementation of waste minimization
and pollution control measures. The

discussions could also include such
topics as planned procedures and
equipment for preventing or responding
to accidents or releases. Of course, the
public retains the opportunity to submit
comments during the proposed formal
public comment period as well.

We would like to reaffirm our
commitment to the policies we
expressed in the RCRA Public
Participation Manual (EPA530-R-96—
007, September 1996, available from the
RCRA Hotline or at http://www.epa.gov/
epaoswer/hazwaste/permit/pubpart/
manual.htm) for promoting successful
and equitable public involvement in
RCRA permitting activities. We
encourage facilities, communities, and
permitting agencies to refer to that
Manual when planning public
involvement activities. The Manual
emphasizes the need to tailor activities
to the needs of the situation at hand. For
example, if the community around a
facility includes people who do not
speak English as their primary language,
we encourage both facilities and
permitting agencies to provide
multilingual notices.

2. Submit a Notice of Intent To Operate
Under the Standardized Permit Along
With Appropriate Supporting
Documents

If you want to operate under a
standardized permit, we are proposing
that you must let the regulatory agency
know of your intent to do so. We are
proposing in § 124.202 to require
owners or operators of facilities seeking
coverage under a RCRA standardized
permit to submit a “notice of intent to
operate under the standardized permit.”
This is consistent with the process and
terminology currently used for NPDES
general permits.

We are also proposing you send in
with your notice of intent several
supporting documents: The
certifications required under proposed
§§270.275 (which include the Part A
information, and pre-application
meeting summary with ancillary
materials) and 270.280 (which include
the required certifications and audit
report). Section 270.280 would require
you to certify that your facility meets
the performance standards and waste
management unit design requirements
of proposed Part 267. Section 124.31
would require you to submit a summary
of the pre-application meeting where
you discussed with the community your
planned waste management activities.
The RCRA Part A permit information
includes the types and volumes of
hazardous waste that you will manage
and the types of units that you will use.
As discussed later, we anticipate that

these materials should provide
sufficient information for the Director to
make a draft permit decision.

We are proposing that you submit
with your Notice of Intent a compliance
certification as described in § 270.280.
These proposed regulations governing
the compliance certification would
require you either to (1) certify
compliance with part 267 or, (2) if you
determine that your facility is not in
compliance, provide a description of
what aspects of your operations are not
in compliance with the part 267
regulations (specifying which
regulations) and provide a schedule
indicating when your facility will
achieve compliance with RCRA
regulations. As required by current
regulations, the schedule would be
subject to approval by the permitting
authority and the permitting authority
would not make a final permit
determination until after you have
achieved compliance.

Under the proposal, you would have
to conduct an internal audit to complete
the compliance certification. We
propose that this audit would be a
systematic, documented, and objective
review of your operations and practices
related to meeting environmental
requirements to assess the compliance
status prior to submitting the Notice of
Intent. You would need to include the
audit results with the compliance
certification when you submit the
certification to the regulatory agency as
a supporting document to your Notice of
Intent.

B. How Would I Switch From an
Individual Permit to a Standardized
Permit?

We are proposing that you could
request the Director of the regulatory
agency to revoke your individual permit
and reissue you a standardized permit.
We anticipate that some of you who
currently operate under an individual
permit may wish to convert to the
standardized permit, once regulations to
establish such permits are promulgated.
We believe there would be advantages
to switching to the standardized permit.
For example, the proposed technical
requirements for the standardized
permit (see part 267) would impose
significantly fewer reporting
requirements than part 264 (e.g. no Part
B application submittal required at
initial permit stage or for permit
renewal), which in turn would reduce
your paperwork burden. Also, under
today’s proposal, you would be able to
take advantage of the proposed
streamlined modification procedures for
any future changes to your facility.
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We are proposing that you could
initiate the conversion at any point. If
there is a substantial amount of time
remaining in your permit term, you
could initiate the conversion by
requesting to have your individual
permit revoked and reissued as a
standardized permit. We propose this
provision in § 124.203, which refers to
the procedures in § 124.5 governing
revocation and reissuance of permits.
Under existing regulations (§ 124.5(a)),
any interested person, including the
permittee, can request the regulatory
agency to revoke and reissue a permit,
as long as the reasons are specified in
§270.41. We are proposing to amend the
causes for revocation and reissuance in
§270.41(b) to add conversion from an
individual permit to the standardized
permit. Once a permittee submits this
request, we propose applying the
procedures for RCRA standardized
permits in 40 CFR part 124 subpart G.
If, on the other hand, you are nearing
the end of your permit term, you could
convert simply by deciding to pursue
your permit renewal as a standardized
permit rather than as an individual
permit (see Section VIII B 4: Permit
reapplication).

IV. Issuing a Standardized Permit

A. How Would the Regulatory Agency
Prepare a Draft Standardized Permit?

We are proposing that you, as the
Director of a regulatory agency, would
have to follow three steps to prepare a
draft standardized permit.2 First, you
would review the incoming Notice of
Intent and supporting information and
determine whether the facility is eligible
for the standardized permit. Second,
you would tentatively decide whether to
grant or deny coverage under the
standardized permit. We are proposing
that, if you decide to grant coverage, you
would then propose appropriate terms
and conditions, if any, to include in the
supplemental portion of the permit.
Finally, you would prepare your draft
permit decision within 120 days after
receiving the notice of intent and
supporting information. We propose in
§ 124.204(c) that your tentative
determination either to grant coverage
under the standardized permit,
including any tentatively identified
facility-specific conditions in a
supplemental portion, or to deny
coverage under the standardized permit,
would constitute a draft permit

2We are proposing that you would follow the
standardized permit procedures if you are issuing
an EPA standardized permit; you would follow
equivalent state permitting procedures if you are
issuing a state permit in a state authorized to issue
standardized permits.

decision. Of course, you would not have
to wait until the end of the 120 days to
make your draft permit decision, and
could provide notice of your decision
earlier. You would need to follow many
of the proposed requirements in part
124 subpart A in processing the
standardized permit application and
preparing your draft permit decision. To
help you determine which requirements
apply, we propose in § 124.204(d), the
applicability of relevant subpart A
sections in the context of the RCRA
standardized permit, as it would be
administered by EPA.

In this section, we concentrate our
discussion on three areas of the
proposal: drafting terms and conditions
for the supplemental portion, denying
coverage under the standardized permit,
and preparing your draft permit
decision in 120 days.

1. Drafting Terms and Conditions for the
Supplemental Portion

If you, as the Director, decide to grant
coverage under the standardized permit,
we are proposing that you must
tentatively identify appropriate facility-
specific conditions, if any, to impose in
the supplemental portion of the
standardized permit, and include those
conditions as part of the draft permit.
(Note: If a need for additional facility-
specific conditions arises after you make
a permit determination, or any of the
facility-specific conditions you initially
included need to be amended at a later
time, you could modify the permit at
that time, in accordance with existing
provisions in § 270.41.) These proposed
facility-specific conditions would go
beyond the nationwide conditions in
the uniform portion of the standardized
permit. We propose that the site-specific
conditions that you impose would be
those that, in your discretion, are
necessary for corrective action purposes
or otherwise to ensure protection of
human health and the environment.
Your authority to impose permit
conditions necessary for corrective
action purposes comes from RCRA
section 3004 (u) and (v) and EPA
regulations at 40 CFR 267.101. Your
authority (and your obligation) to
impose permit conditions that ensure
protection of human health and the
environment (including conditions
requiring cleanup of any contamination
not subject to 3004(u) and (v)) comes
from the “omnibus” provision of RCRA
section 3005(c)(3) and EPA regulations
at 40 CFR 270.32(b)(2).

We anticipate that in certain cases
communities may raise the need for site-
specific conditions, or actually propose
such conditions, during the proposed
pre-application meeting. You would see

the community’s concerns or proposed
conditions in the meeting summary that
the facility owner or operator submits
with their notice of intent. For example,
the community may express concern
that certain waste management units are
too close to the facility’s boundaries. To
address the concern, you might specify
how far back from the boundaries to
place the units. As another example, the
community might have concerns or
pertinent information about the
facility’s location in relation to local
flood patterns, especially if the facility
is located in a 100-year floodplain area.
(Under the §267.18 locations standards,
facilities can locate in the 100-year
floodplain only if the waste
management units are properly
designed, constructed and operated to
prevent damage during flooding events.)
You may need to address this situation
by imposing site-specific conditions
similar to what would be considered
under the current individual permit
process.

Of course, under the proposal, a
facility owner or operator could
voluntarily suggest additional permit
requirements in response to community
concerns or to address corrective action.
We are proposing that a facility owner
or operator could include a statement
with their Notice of Intent specifying
additional conditions they would like
you to attach to their standardized
permit.

If you found that some of the general
design or management standards of 40
CFR part 267 are not adequate for a
particular facility, we are proposing that
you could determine that more stringent
standards would be necessary. We do
not anticipate that more stringent
standards would be necessary in most
standardized situations. However, if you
determine more stringent standards are
necessary for a particular facility, then
you would add conditions in the
supplemental portion of the
standardized permit.

We are proposing that you could
determine, in some situations, that there
is no need for additional site-specific
conditions to satisfy regulatory
requirements or to ensure protection of
human health and the environment, and
that a facility could operate under the
terms of the uniform portion of the
permit alone. In these situations, you
would simply not include any
conditions, beyond those in the uniform
portion, as part of the draft permit. This
scenario is certainly plausible, since
existing regulatory controls for the types
of units eligible for the proposed
standardized permit (e.g., tanks,
containers) generally do not need much
site-specific variation. Where a site
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requires corrective action, however, the
corrective action requirements, which
are generally not uniform among sites,
could drive the need for supplemental
permit conditions.

2. Denying Coverage Under the
Standardized Permit

We are proposing that you, as the
Director, could decide to tentatively
deny coverage under the standardized
permit—for example, if a facility owner
or operator failed to submit all the
information required under § 270.275,
or if the facility does not meet the
eligibility requirements for a
standardized permit (e.g., the facility’s
activities are outside the scope of the
standardized permit). We also propose
that you could consider the facility’s
compliance history, in situations where
the facility is operating under RCRA
interim status or already has an
individual permit and is choosing to
convert to the standardized permit.
Given the self-implementing nature of
the proposed requirements in the
uniform portion of the standardized
permit, we believe that it is important
that the facility demonstrate its ability
to adhere to the regulations. If a facility
has a demonstrated history of not
complying with applicable
requirements, it may not be a viable
candidate for a standardized permit. We
welcome your comments on this issue.

We are also proposing that you may
decide not to allow a facility to operate
under the standardized permit where
such a permit cannot ensure protection
of human health and the environment,
even if additional site-specific
conditions were imposed. We are
proposing that facilities that you
determine are ineligible for the
standardized permit would, of course,
still have the option of applying for an
individual permit.

3. Preparing Your Draft Permit Decision
in 120 Days

Under proposed § 124.204(c), you, as
the Director, would need to make a draft
permit decision within 120 days of
receiving a notice of intent and
supporting documents from the facility
owner or operator. The proposed 120-
day time frame for issuing the draft
permit is a new concept in the RCRA
program. Although the existing process
for RCRA individual permits requires
EPA to determine the completeness of
an application within a set time frame
(60 days), it does not impose any time
limit for issuing a draft permit. To
ensure that the standardized permitting
process does, in fact, streamline the
administrative process and shorten the
time required to obtain the permit, we

believe it is appropriate to propose a
time limit for preparing standardized
permits. On the other hand, it is
important to allow a sufficient period of
time for you to review the supporting
documents for information that may
influence your decision on a facility’s
eligibility for the standardized permit or
prompt you to develop facility-specific
conditions to include in a supplemental
portion. We suggest that a limit of 120
days would still provide a reasonable
amount of time for you to review the
supporting documents to (1) determine
that the facility is in compliance with
applicable regulations (in the case of
existing facilities); (2) propose
conditions that might be necessary for
corrective action purposes, or to
otherwise ensure protection of public
health and the environment; or (3)
propose conditions to address
community concerns raised in the early
public meeting. This time would also
afford you the opportunity to consult
with the community or the facility, if
necessary to expand on the information
submitted with the Notice of Intent.

We request your comments on
whether 120 days is an appropriate time
frame for a draft permit decision, or
whether a longer or shorter time frame
would be more suitable. We anticipate
that the proposed 120-day period
leading up to the draft permit decision
would provide sufficient time for you,
as the Director, to decide whether to
grant or deny coverage under the
standardized permit. We would also like
comments on whether we should allow
for a one-time extension to the time
limit, and what an appropriate amount
of time for such an extension might be.
For example, if state and EPA regional
permitting authorities anticipate that
they might continue to have joint
permitting issues under the
standardized permit scenario (such as
those that currently exist under the
individual permit scenario), how much
additional time would be sufficient to
address joint permitting or other types
of permitting issues? Would a one-time,
90-day extension period be an
appropriate amount of time to address
concerns? Is some other time period
more appropriate? We would also like
comments on whether to suspend the
120 day “clock” if site-specific
conditions require a comprehensive site
visit and follow up by the permitting
authority. Under this approach the
review “‘clock” would be restarted after
the site-specific issues were resolved.

B. How Would the Regulatory Agency
Prepare a Final Standardized Permit?

We are proposing that, after the close
of the public comment period, you, as

the Director, would make a final
determination on your draft permit
decision. In other words, you would
decide whether to grant or deny
coverage to a facility to operate under
the standardized permit. In arriving at
your decision you would need to
consider all significant comments on the
draft decision that were raised during
the public comment period or the public
hearing, if one took place. If you decide
to grant coverage, you would, as part of
your final permit decision, make a final
determination on the facility’s
eligibility, and on the terms and
conditions to include in the
supplemental portion, if any. As we
discuss below, we propose applying the
current procedures for final issuance of
an individual permit, codified in

§ 124.15, to the standardized permit as
well.

Once you issue a draft standardized
permit, we are proposing that you
would follow the same procedures for
finalizing the permit that you use to
finalize a draft individual permit for a
facility—i.e., you would generally
follow the procedures of 40 CFR part
124, subpart A, with the exception of
certain steps as modified in subpart G.

We propose in § 124.205 which
sections of part 124 subpart A would
apply to the preparation of your final
permit decisions, in the context of a
RCRA standardized permit process, as
administered by EPA. These proposed
procedures include, among other things,
requirements for responding to
comments, establishing an
administrative record, and the issuance
and effective date of the final permit.
For example, by applying the provisions
in §124.15 Issuance and effective date
of the permit, we are proposing that
your final permit decision would
become effective 30 days after you
announce it, with three possible
exceptions: (1) You specify a later date
in your notice of final determination; (2)
someone requests an appeal under
§ 124.19 Appeal of RCRA, UIC, and PSD
Permits (§ 124.19 is referenced by
§124.210 May I, as an interested party
in the permit process, appeal a final
standardized permit?); or, (3) you
received no comments requesting a
change in the terms and conditions in
the supplemental portion. In this third
situation, the permit would become
effective immediately upon issuance of
your notice. We welcome comments on
whether it is appropriate to apply the
current provisions of § 124.15 for final
issuance of an individual permit to the
process for issuing standardized
permits. However, we are not reopening
for comment the provisions of § 124.15
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or the Part 124 permit procedures more
generally.

C. In What Situations Could Facility
Owners or Operators Be Required To
Apply for an Individual Permit?

We are proposing to provide the
flexibility for you, as the Director of a
permitting agency, to require a facility
owner or operator to obtain an
individual permit (see § 124.206). We
are also proposing to allow any
interested person to petition you to
require a facility to get an individual
permit. We do not anticipate that you
would invoke this provision very often.
There are at least two reasons for such
a situation. The first is if the facility is
not eligible for the standardized permit.
The second is if the facility has a poor
compliance record while operating
under the standardized permit. Given
the self-implementing nature of the
technical requirements applicable to the
facility, we believe it will be important
that the facility demonstrate its ability
to adhere to the regulations. If a facility
has consistently failed to fulfill this
obligation in the past, then it likely
warrants the more in-depth review that
occurs under the individual permit
scenario. We are proposing that if you
decide to invoke this provision, you
would have to provide notice to the
facility of your decision, including a
description of the reasons that led up to
your decision. We are interested in you
comments on this topic.

V. Proposed Opportunities for Public
Involvement in the Standardized
Permit Process

A. What Are the Proposed Requirements
for Public Notices?

We propose in § 124.207 that you (the
Director) would issue a public notice
announcing your draft permit decision,
and place in a location accessible to the
community near the facility or at your
office a copy of: the draft permit denial
or the draft standardized permit
(including both the uniform portion and
the supplemental portion, if any); the
statement of basis or fact sheet; the
facility’s notice of intent to operate
under the standardized permit; and the
supporting documents. We are limiting
these proposed requirements to the
information that the facility owner or
operator actually submits to you, since
we are proposing in § 270.280 that you
would certify that the information that
supports the Notice of Intent and the
certifications (e.g., all the technical
design information for the units) would
be available for review at the facility
itself. We request comments on whether

the public notice requirements are
sufficient.

The public notice requirements we
are proposing in § 124.207 for
announcing your draft permit decision
for RCRA standardized permits mirror
the public notice requirements for
individual RCRA permits that are
specified in § 124.10(c). These current
requirements specify how you must
develop and maintain facility mailing
lists and to whom you must send public
notices. We are likewise proposing to
mirror the methods for distributing
public notices. For example, under
proposed § 124.207, you would need to
publish public notices in a local
newspaper and broadcast them over
local radio stations.

Section 124.207(c) lays out the
proposed content for the notice, such as
contact people at both the facility and
the permitting agency, the location
where you put the draft standardized
permit and the supporting information,
a brief description of the facility and its
operations (including an address or a
map showing the facility’s location),
and an address people can write to join
the facility’s mailing list. The notice
would also provide a mailing address to
which people may direct comments,
information, opinions and inquiries. We
are also proposing that you would
provide public notice of your final
permit determination according to the
requirements in § 124.207. We believe
the information in this notice will
provide the public an adequate
opportunity to stay involved in the
standardized permitting process beyond
the initial meeting with the facility
owners or operators. We are interested
in your comments on the
appropriateness of this proposed public
notice procedure which is modeled after
the existing individual RCRA permit
public notice procedure.

B. What Are the Proposed Opportunities
for Public Comments and Hearings?

We are proposing that the notice
described in § 124.207 would initiate a
45-day public comment period (see
proposed § 124.208). Anyone who
chooses to comment on your draft
standardized permit decision would
need to submit their comments to you
in writing. We are proposing a 45 days
because it parallels the existing public
comment period on a draft individual
RCRA permit.

During the public comment period,
we are proposing that anyone could ask
you to hold a public hearing. They
would need to submit their request for
a hearing to you in writing and would
state the nature of the issues they want
to address in the hearing. You could

hold a public hearing whenever you
find, on the basis of requests, a
significant degree of public interest in
your draft permit decision. You could
also hold a public hearing at your
discretion, whenever, for instance, such
a hearing might clarify one or more
issues involved in your permit decision.
However, as is the case for RCRA
individual permits, we are proposing
that you must hold a public hearing
whenever you receive written notice of
opposition to a standardized permit and
a request for a hearing within the public
comment period. The hearing should be
held at a location that is convenient to
the community, for example, at a town
hall or school auditorium. As is the case
in the individual permitting process,
you would need to automatically extend
the public comment period to the close
of any public hearing you schedule.

We also propose that the requirements
for providing public notice of the
hearing, and governing the manner in
which the hearing will be conducted, be
the same as those followed by the
individual RCRA permitting process
(see §§124.10(c), 124.12(b), (c), and (d)).
We propose in § 124.208(d) that you
provide the public notice at least 30
days before the hearing. This
requirement is consistent with the
timing requirements in 124.10(b) for
individual permits. Under the proposal,
you could give notice of the hearing at
the same time you provide public notice
of your draft permit decision, and you
could combine the two notices.

During the public comment period,
we are proposing that interested parties
could provide comments on your draft
permit decision, including the facility’s
eligibility for the standardized permit.
For example, they could ask you to
reconsider a facility’s eligibility to
operate under the standardized permit.
They could also comment on any site-
specific conditions, either those you
proposed in a draft supplemental
portion, or those the commenters would
like you to impose when you make your
final permit decision. We discuss
examples of site-specific conditions in
Section IV A 1: Drafting terms and
conditions for the supplemental portion.
We are also proposing that people could
also comment on your decision to deny
the permit because sufficient conditions
could not be imposed.

Although we are proposing the terms
and conditions of the uniform portion
on a national basis in Part 267 (see
Section VII: Proposed Part 267
Standards for Owners and Operators of
Hazardous Waste Facilities Operating
Under a Standardized Permit), which
makes them subject to public comment
and challenge as part of this rulemaking,
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we are also proposing that the public
may comment on the adequacy of those
terms and conditions in the context of

a particular facility. In other words, if
people believe there are site-specific
factors that impact the effectiveness of
those national standards in protecting
human health and the environment,
they can submit comments to this effect.
In this situation, the terms of the
uniform portion would still apply to the
facility, but you could impose
additional conditions in the
supplemental portion to ensure that the
facility indeed operates in a manner that
is protective of human health and the
environment. We request your
comments on the adequacy of the
proposed opportunities for public
comments and hearings, and whether
they should be strengthened or even
relaxed (given that the management
units potentially eligible for the
standardized permits are more
straightforward).

C. What Are the Proposed Requirements
for Responding to Comments?

We are proposing that, at the time you
make your final decision on the draft
permit, you must also provide a
response to comments you received
during the public comment period. We
propose in § 124.209 that the
requirements for the response to
comments under the standardized
permit process be consistent with the
requirements under the individual
permit process. That is, your response
would (1) specify any additional site-
specific conditions that you changed in
the final permit, and the reasons for the
change, and (2) describe and respond to
all significant comments on the facility’s
ability to meet the general requirements,
and on any additional conditions
necessary to protect human health and
the environment. You would make your
response to comments available to the
public. We are also proposing that you
would include in the administrative
record for your final permit decision
any documents cited in your response to
comments. If new points are raised or
new material supplied during the public
comment period, you could document
your response to those matters by
adding new materials to the
administrative record.

We are also proposing to allow you to
request additional information from the
facility (i.e., information beyond that
submitted with their notice of intent
and supporting documents). We are
including this provision to address
situations that may arise when you need
additional information to adequately
respond to the comments, or to make
decisions about additional conditions

you may need to add to the
standardized permit for a particular
facility. This provision parallels the
authority we have under 40 CFR
270.10(k). We are requesting your
comments on this topic.

D. How could People Appeal a Final
Standardized Permit Decision Under the
Proposal?

We propose in § 124.210 to allow
interested parties to appeal your final
EPA permit decision to EPA’s
Environmental Appeals Board (EAB)
within 30 days. Anyone who filed
comments on the draft permit decision,
either in writing or orally at the public
hearing, if one took place, could initiate
an appeal. We are proposing that the
procedures for appealing permit
decisions in § 124.19 also apply to
standardized permits. A petition to the
EAB is currently a prerequisite to
seeking judicial review of a final permit
determination. Appeals of RCRA permit
actions are often resolved at the
administrative appeal step, and do not
progress to judicial appeal. We believe
the administrative appeal is important
to propose as part of the RCRA
standardized permitting procedures.

Under today’s proposal, people could
appeal the standardized permit,
including any terms and conditions in
the supplemental portion, only after you
make your final permit decision. They
could also appeal your decision about
the facility’s eligibility for the
standardized permit at this time (e.g.,
someone may challenge that the unit is
not a tank but a thermal treatment unit,
and thus not eligible for coverage under
the proposed standardized permit).
People could not, however, appeal the
terms and conditions of the uniform
portion. As we point out in Section V
B: What are the Proposed Opportunities
for Public Comments and Hearings?, we
are proposing to promulgate the uniform
portion of the permit as regulation,
which would make it subject to public
notice and comment procedures that are
an integral component of our rule-
making process. Once the uniform
portion becomes a final rule, it could
not be challenged after 90 days under
RCRA section 7006(a)(1).

VI. Maintaining a Standardized Permit

A. What Types of Changes Could
Owners or Operators Make?

Regardless of what type of permit you
(the owner or operator) may have, you
will likely need to modify your permit
over time to reflect changes in your
facility’s design or operations. For
example, you may add new units or
start managing a different waste stream,

or you may need to reflect
administrative changes, like name
changes or changes in ownership.

We believe many changes to
standardized permits, as proposed, can
occur without regulatory oversight or
with greatly reduced regulatory
oversight and processing time. We also
recognize that not all potential changes
are of the same magnitude, and thus not
all potential changes need to follow one
prescribed set of procedures.
Consequently, we propose categorizing
potential modifications to your
standardized permit into two categories:
Routine changes and significant
changes.

B. What Are the Proposed Definitions of
Routine and Significant Changes?

We are proposing to define routine
changes as any changes that qualify as
class 1 or 2 permit modifications under
40 CFR 270.42 Appendix I (commonly
referred to as the permit modification
table). These types of changes typically
include things such as: Administrative
and informational changes, changes in
ownership or operational control,
changes to allow less than 25% increase
in capacity of a hazardous waste
management unit, and changes to allow
you to store different wastes at your
facility as long as they undergo similar
waste management processes.

We are proposing to define significant
changes as: (1) Any changes that qualify
as class 3 permit modifications under 40
CFR 270.42 Appendix I, (2) any changes
that are not specifically identified in
Appendix I, or (3) any changes that
amend terms or conditions in the
supplemental portion of your
standardized permit. These types of
changes typically include such things as
a greater than 25% increase in a unit’s
capacity, as well as managing wastes
that you did not previously identify and
which require different management
processes than those you currently use.

We decided to propose categorizing
modifications in this way because it is
consistent with the approach we used in
the existing RCRA pre-application
meeting requirements in § 124.31(a). In
applying those requirements, we are
proposing that the pre-application
meeting would only apply to renewal
applications in cases where the facility
owner or operator was proposing a
significant change in facility operations.
Additionally, in § 124.31(a) we said that
for the purposes of that section, “a
‘significant change’ is any change that
would qualify as a class 3 permit
modification under 40 CFR 270.42.”

We would like people to comment on
whether these categories are
appropriate, and whether the
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procedures we describe in the following
two sections correctly reflect the
appropriate level of regulatory oversight
necessary for these levels of changes. Of
particular interest to us is whether
changes in ownership or operational
control should be included with routine
changes. Is there a need for the
permitting authority to evaluate the
impacts of owner or operator changes on
existing permits prior to such changes
being made (as currently provided for in
§§270.40 and 270.42), to confirm that
the new owner(s) or operator(s) are
legitimate and financially capable of
complying with the facility’s closure
and post-closure care responsibilities
and corrective action obligations, if any?

C. What Are the Proposed Standardized
Permit Procedures for Making Routine
Changes?

We propose in § 124.212 to allow you
to make routine changes without prior
approval by the regulatory agency. If the
changes amend any of the information
you submitted under proposed
§270.275, however, you would need to
submit the revised information to the
Director before you make the change.
For example, § 270.275(a) would require
you to provide the Part A information to
the Director. The Part A form includes
information such as your name and
address. If you change ownership or
operational control of your facility, this
would be a routine change (it is a type
of class 1 modification in § 270.42
Appendix I) which you can make
without obtaining approval from the
Director. However, the Director would
need to know of these types of changes
(for purposes including accountability
and liability), and so it would be
important for the Director to have the
revised information. In cases where you
have to provide notice to the Director,
you would also provide notice of the
changes to the facility mailing list and
to appropriate units of state and local
government before putting the changes
in place.

We are not proposing to require you
to provide advance notice of all routine
changes. Some types of modifications
that qualify as routine may not amend
information submitted under §270.275.
For example, some changes could be
within the scope of the uniform portion
of your standardized permit (e.g., a less
than 25% capacity increase in a unit).
Under the proposed standardized
permit scheme, you would not provide
detailed information about the technical
aspects of your operations. You would
instead certify that you meet the
technical standards in part 267. Since
you would not submit the detailed
information as part of the permit

application, it would not make sense to
submit modifications to that
information. In other words, the
information would not be part of a
permit application and would not result
in any facility-specific permit
conditions that the Director would need
to modify. We are proposing that,
regardless of what routine changes you
make, you would still need to operate
your facility in accordance with the
proposed design and management
standards of part 267, and you would
still be bound by the certifications
submitted with the notice of intent to
operate under the standardized permit.
We request your comments on these
proposed procedures.

D. What Are the Proposed Standardized
Permit Procedures for Making
Significant Changes?

If you want to make significant
changes to your facility, you would
need to follow a set of procedures we
are proposing in § 124.213 that closely
resemble the initial standardized
permitting process. Under the proposed
§ 124.213 procedures, you would
initiate the process for making
significant changes by publishing a
notice announcing a public meeting on
your permit modification request. Since
the site-specific conditions by their very
nature relate directly to your facility and
your neighboring community, and could
be the direct result of community input,
we believe it is important to make sure
the community is aware of potential
changes to those conditions. Therefore,
we propose requiring you to advertise
and conduct a meeting with the public
about the proposed modifications. This
meeting would be similar to the pre-
application meeting you must conduct
as part of the initial standardized
permitting process.? For example, as
proposed, you would hold both
meetings prior to submitting the notice
of intent either to operate under the
standardized permit or to modify the
standardized permit. As in the case of
the initial meeting, you would provide
notice of the meeting about the
proposed changes at least 30 days
beforehand and in the same manner
(i.e., as required by § 124.31(d). During
the meeting, you would solicit questions
from the community and inform the
community of the proposed changes to
your facility’s hazardous waste
management activities. Also, as in the
case with the initial meeting, you would

3The meeting we propose here is also consistent
with current class 3 modification regulations for
individual permits. Those regulations include a
requirement for you to conduct a public meeting as
part of the modification process (see 40 CFR
270.42(c)(4)).

post a sign-in sheet or otherwise provide
a voluntary opportunity for attendees to
provide their names and addresses.

We are proposing that, after the public
meeting on the modifications you want
to make, you would submit a
modification request to the Director. In
your request, you would describe the
exact changes you want to make,
identify whether they are changes to the
information you submitted under 40
CFR 270.275 or to terms and conditions
in the supplemental portion of your
standardized permit, and you would
explain why you need to make the
changes. You would also include a
summary of the meeting, the list of
attendees, and copies of any written
comments or materials people
submitted at the meeting. We propose
that the Director would then have 120
days to make a tentative determination
to approve or not approve your
modification request.

The proposed 120-day time frame for
the Director to make a tentative
determination on the modification
request is the same as the proposed 120-
day time frame that the Director would
have to make a draft decision about your
initial standardized permit. We solicit
comments in Section IV A 3: Preparing
your draft permit decision in 120 days,
on the appropriateness of the 120-day
time frame. If we adopt a different time
frame in the initial process in response
to comments on this proposal, we plan
to make the same change in the
modification process as well.
Nevertheless, we request comments on
our assumption that the modification
process would require the same level of
effort as the initial process.

We are proposing that, once the
Director makes a tentative
determination on your modification
request, the remaining procedures
governing the initial standardized
permitting process, i.e., the procedures
for providing public notice of the
tentative determination, public
comment, public hearings, final
determination, response to comments,
and appeals, would apply to the
modification process as well. We
request your comments on the
applicability of these proposed
procedures to the modification process.

E. What Would Be the Proposed Process
for Renewing Standardized Permits?

We examined the possibility of having
a standardized permit remain in effect
for the entire life of a facility. The
Agency’s Permits Improvement Team
(PIT) included this as a possible
approach for streamlined permitting
procedures in its recommendation for a
RCRA standardized permit. However,
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we are bound by statute (under RCRA
Section 3005(c)(3), see also §270.50)) to
limit the lifetime of a RCRA permit to

a maximum of 10 years in length, and
so are not proposing any new provisions
to govern renewals of standardized
permits.

Under current regulations (see
§§270.11(h) and 270.30(b)), if you wish
to continue an activity regulated by your
permit after the expiration date of your
permit you must submit a new
application at least 180 days before the
expiration date unless you have
obtained permission for a later date.
This same provision applies to you if
you operate under an individual permit,
and would apply if you had a
standardized permit. To renew a
standardized permit, you would follow
the same procedures as you would to
initially obtain coverage under the
standardized permit (those in 40 CFR
part 124 subpart G).

VII. Proposed Part 267 Standards for
Owners and Operators of Hazardous
Waste Facilities Operating under a
Standardized Permit

A. Overview

This section of the preamble discusses
the specific part 267 RCRA hazardous

waste requirements that we propose
standardized permitted facilities must
meet. The specific topics that will be
discussed are:

1. General Facility Standards

2. Preparedness and Prevention

3. Contingency Plans and Emergency

Procedures

4. Record Keeping, Reporting, and

Notifying
. Releases from Solid Waste

Management Units
. Closure of Units
. Financial Requirements
. Use of Management of Containers
. Tank Systems, and
. Containment Buildings.

We are proposing to add a new part
to the RCRA hazardous waste standards
that specifies the general facility
requirements and the unit specific
standards for RCRA hazardous waste
facilities operating under a standardized
permit. These proposed requirements
would form the basis of the ‘“‘uniform”
portion of the standardized permit.
Specifically, during the standardized
permit application process, you, as the
facility owner or operator, would certify
that you are meeting the performance
standards and waste management unit
design requirements of part 267. You
would prepare specific documentation

[$]]
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on how your facility is meeting the
performance standards and unit-specific
requirements found in part 267, and
would keep this information on-site at
the facility. You would not have to
submit this information to the
permitting agency for review and
approval. Table 4 offers a comparison of
the waste management standards found
in part 264 (for the individual permit)
and in part 267 (for the standardized
permit).

We request comment on all aspects of
the proposed part 267 rules. Since many
of these provisions are restatements of
the existing part 264 regulations in plain
language format, we particularly invite
comment on whether, in rewriting and
reorganizing the existing part 264
requirements, we inadvertently changed
their meaning. As noted previously,
however, we are not reopening the
existing regulations to public comment,
except those provisions explicitly
modified by this proposal. Nevertheless,
we request comments on whether each
of these existing requirements should
apply (and to what extent) to units
covered by standardized permits, which
we consider inherently more
straightforward than other types of
management units.

TABLE 4.—TECHNICAL STANDARD COMPARISON

Ir;)ci;;/rch]lilthl Proposed Standardized Permit
Applicability:
Facilities that treat, store, or dispose of hazardous waste .............cccceeveviieriecrnnene O
Only for facilities that store or non-thermally treat hazardous waste on-site in 0
tanks, containers, or containment buildings.
General Facility Standards:
EPA identification NUMDErS ..........ccccciiiiiiiiii e O O
Waste analysis plans O O
TN {11 SO PV RO P RS UPTRPRUPPPI O O
Inspection schedules ad ad
Personnel training ...... O O
Preventive measures O O
Floodplain and seismic location Standards ..........ccccceeriieiiiiieiiieee e ad ad
Construction qUAlIty @SSUIANCE .......c.eeiiiiiiiieiiiie ettt ee et e st e et e e sieeeeaees O
Preparedness/Prevention:
Requirements for minimizing threats from unplanned events ...........c..cccccocveernnnnn. ad ad
Contingency Plan and Emergency Procedures:
Requirements for contingency plans that describe how hazards from fire/explo- O O
sion/and other releases will be minimized.
Manifest system, record keeping and reporting:
Requirements for keeping: manifests for wastes accepted from off-site O
OPErating FECOMAS ....eeiiueiieiiiiieeti et e ettt e et e e e st e e seree e ad O
Oher FECOIUS ...oiiiiiiiie e O O
Releases from Solid Waste Management Units:
Requirements for ground water MONItOriNG ........c.cecoiieeiiiiieiiiiee e O
solid waste management unit COrrective action ............cccoceeeeiriereniieesniireessieeesees O O
Closure: Requirements for facility closure including:
Closure performance standards ad ad
A CIOSUIE PIAN ...ttt e et e e e e s nnee e e anee ad ad
However, closure plan not submitted
until 6 months prior to closure.
Time for closure ... O O
POSE-CIOSUIE ... e O
Financial Assurance:
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TABLE 4.—TECHNICAL STANDARD COMPARISON—Continued
Individual Proposed Standardized Permit
permits
Requirements for financial assurance for closure, post-closure, and liability ......... O O
Except financial assurance for post-clo-
sure and non-sudden liability require-
ments are not applicable.
Management Standards for Containers:
Requirements for management of containers and container storage areas, and O O
closure.
Tank Systems:
Requirements for design and installation of tanks, containment of releases, oper- O O
ating standards, inspections, and closure. Except no waiver provision from sec-
ondary containment, no underground
tanks allowed, and clean closure re-
quired.
Containment Buildings:
Requirements for design and operation, and ClOSUre ..........ccccceeviuvveviieeesineeesnnen. O O
Except, clean closure required.

We believe that the current minimum
national requirements for hazardous
waste management in tanks, containers,
and containment buildings found in 40
CFR Part 264 are appropriate for
facilities covered under the proposed
standardized permit. Therefore, we are
proposing to incorporate most of the
part 264 standards for owners and
operators of hazardous waste facilities
into the proposed part 267 standards
with minor changes necessary to
accommodate the intent of the
standardized permit. For example, we
made some changes to accommodate the
reduced level of interaction under the
standardized permit between the
permitting agency and the facility owner
or operator. Other changes were made to
make the part 267 standards more
readable. We believe that the proposed
part 267 standards provide the same
baseline of protection that the part 264
standards do.

B. Subpart A—General

1. What Are the Purpose, Scope, and
Applicability of This Proposed Part?

In §267.1, we discuss the purpose,
scope, and applicability of the part 267
regulations. The purpose of proposed
part 267 would be to establish minimum
national standards for facilities
managing waste under a standardized
permit. As discussed previously in
Section I C 4: Who would be Eligible for
a Standardized Permit?, facilities that
generate waste and then manage the
waste on-site in tanks, containers, or
containment buildings would be eligible
for a standardized permit under today’s
proposal. The proposed part 267
regulations would apply to owners and
operators of facilities who non-
thermally treat or store waste under a
standardized permit as described in
§270.67. We explain that three

categories of facilities are exempt from
the part 264 regulations, and the
proposed part 267 regulations would
include the same exemptions.

First, the existing part 261 regulations
contain requirements for the
identification and listing of hazardous
waste and also discuss several waste
streams that are not hazardous waste.
Facilities that manage these exempted
wastes and non-hazardous waste are not
currently subject to the part 264
standards. Similarly, we are proposing
that facilities managing these excluded
wastes would not be subject to the
proposed part 267 standards.

Second, § 264.1(f) currently provides
an exemption from the part 264
regulations for facilities that manage
hazardous waste if the state in which
the hazardous waste management
activity is occurring has a RCRA
hazardous waste program authorized
under part 271 of this chapter. The
proposed part 267 regulations would
also contain this provision.

Finally, existing § 264.1(g)
requirements provide an exemption
from the part 264 regulations for various
facilities and individuals who manage
hazardous waste, such as small quantity
waste generators, certain recyclers,
farmers disposing of waste pesticides, to
name a few. The proposed part 267
regulations would also contain the
§264.1(g) exemption provisions.

2. What Is the Proposed Relationship to
Interim Status Standards?

The provisions of proposed § 267.2
discuss the relationship of the
standardized permit requirements to the
interim status standards. Under section
3005(e) of RCRA, owners and operators
of hazardous waste treatment, storage,
and disposal facilities in existence on
November 19, 1980 or when they are

subjected to RCRA permitting, and who
submit appropriate notification and a
Part A permit application have “interim
status.” The proposed § 267.2
provisions are similar to those found in
the current § 264.3. Under the proposed
provisions, if you are currently
complying with the requirements for
interim status as defined in section
3005(e) of RCRA and qualifying for
interim status under § 270.70, you
would be required to continue to
comply with the interim status
standards specified in part 265 until
final disposition of your standardized
permit application.

3. How Would This Subpart Affect an
Imminent Hazard Action?

Proposed § 267.3 repeats the
provisions found currently in § 264.4
concerning imminent and substantial
hazards. As this proposed provision
states, the permitting agency could issue
enforcement orders to a facility if an
imminent and substantial endangerment
to human health or the environment is
present, even if the facility is complying
with the proposed part 267 provisions.

C. Subpart B—General Facility
Standards

This section of the preamble discusses
the general facility standards that we are
proposing for standardized permitted
facilities. These proposed general
facility standards are similar to the
general facility standards currently
found in the 40 CFR part 264 subpart B.
They describe how you would obtain an
EPA identification number, and what
the proposed requirements would be for
waste analysis, site security, general
inspection schedule, employee training,
managing ignitable, reactive, or
incompatible waste, and locations
standards. We are requesting your
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comments on the appropriateness of
these proposed general facility
standards.

1. Would This Subpart Apply to Me?

Section 267.10 contains the proposed
applicability language of this subpart.
This section states that ‘‘this subpart
applies to you if you own or operate a
facility that treats or stores hazardous
waste under a part 270 subpart I
standardized permit, except as provided
in §267.1(b).” We repeat this
applicability language in all the
proposed subparts of part 267.

2. How Would I Comply With This
Subpart?

Proposed § 267.11 lists the steps that
you would take if this subpart applies
to you. Specifically, you would obtain
an EPA identification number, and
follow prescribed requirements for
waste analysis, security, inspections,
training, special waste handling, and
location standards.

3. How Would I Obtain an Identification
Number?

Proposed § 267.12 repeats the
requirement found currently in § 264.11
on identification numbers with the
addition of who to contact for
information. Permitting agencies use a
facility’s identification number to track
the operations at the facility and to enter
the facility in their hazardous waste
facility data system. The existing notice
requirements of § 264.12(a) and (b) are
not applicable to the proposed
standardized permit situation because,
under this proposal, no waste would be
coming onto a standardized permitted
facility from any off-site sources. The
existing requirements of § 264.12(c),
stipulating that you notify a new owner
or operator of your facility of the
requirements of both this part and part
270, are included in proposed subpart E
(Record keeping, reporting, and
notifications).

4. What Are the Proposed Waste
Analysis Requirements?

Proposed § 267.13 discusses general
waste analysis requirements and repeats
most of the requirements currently
found in § 264.13 except for those
specific to off-site generated waste and
land disposal units, which are not
proposed to be eligible for standardized
permits. We are not proposing to
include in § 267.13 off-site waste and
disposal units discussed in
§§ 264.13(a)(3)(i1), (a)(4), (b)(5), (b)(7),
and (c).

Under the standardized permit
procedures proposed in § 270.67, you,
as the facility owner or operator, would

be required to develop a waste analysis
plan and keep it at your facility. You
can find the proposed waste analysis
plan requirements in § 267.13(b). The
waste analysis plan would describe
sampling and analytical procedures.
The purpose of the waste analysis plan
would be to ensure that you possess
sufficient information on the properties
of the waste to be able to treat or store
the waste in a safe manner. The waste
analysis plan required by proposed
§267.13 (b) should be the same level of
detail as the existing plan currently
required by § 264.13. You would be
required to specify in the plan the level
of analysis you would perform on your
waste and the frequency with which
you would repeat the analysis.

5. What Are the Proposed Security
Requirements?

The facility security procedures we
proposed in § 267.14 are important
factors in the safe management of
hazardous waste. These proposed
requirements are similar to the security
requirements found in current § 264.14.
The provisions of § 267.14 would
require you to have security procedures
that prevent the unknowing entry of
people and minimize the potential for
the unauthorized entry of people or
livestock onto the active portion of the
facility. We are proposing that, during
inspection of the facility, the permitting
agency could review the security
procedures and determine if the
components of the security system are
in place and in working order.

If you wish an exemption to any
component of the security system, as
provided under the proposed provisions
in § 267.14(a) (similar to provisions of
§ 264.14), you would be required to
prepare a written justification and keep
it readily available on-site at your
facility. This procedure is different from
the existing § 264.14 provisions in that
you would not make the demonstration
to the Director, but instead self-certify
that you qualify for the exemption. This
self-certification is similar to the
demonstration currently available to
interim status facilities under § 265.14.
The proposed § 267.14 provision
contains two conditions for the
exemption: (1) If unauthorized entry
will not result in injury to people or
livestock who might enter the facility,
and (2) if such entry will not result in
injury to the environment (for example,
as a result of disturbing the waste or the
equipment within the active portion of
the facility). Because past experience
shows us that these two conditions are
rarely satisfied, we do not expect many
of you would be able to qualify for the
proposed exemption from security

requirements. We invite comment on
the inclusion of this proposed
exemption for standardized permits. Do
you believe that the exemption from
security provisions is appropriate for
facilities operating under standardized
permits?

6. What Are the Proposed General
Inspection Schedule Requirements?

We propose requiring you to make the
general inspection schedule, as well as
the inspection logs or summaries, as
described in proposed § 267.15, readily
available at your facility. You would
generally develop and follow your own
written inspection schedules. You
would be required to base the written
inspection schedule described in
proposed § 267.15 on your facility’s
critical processes, equipment, and
structures, and on the potential for
failure and the rate of deterioration
processes (for example, corrosion) that
may lead to failure (just as is required
currently in § 264.15). We are proposing
to retain minimum inspection
requirements and schedules for tanks,
containers, and containment buildings.
You would be required to incorporate
these inspection schedules into your
written inspection schedules. You
would document all repairs and
responses to problems noted during
inspections in your inspection log and
keep the documentation with the
inspection schedule. Several of the
regulatory citations currently in
§264.15(b)(4) are not appropriate
because they refer to units that are not
eligible for the proposed standardized
permit (for example, thermal treatment
units and land disposal units); therefore,
we are not including these citations in
the proposed § 267.15(b)(3)
requirements.

7. What Training Would my Employees
be Required to Have?

The purpose of the training
requirement is to reduce the potential
for mistakes that might threaten human
health or the environment by ensuring
that facility personnel are
knowledgeable in the areas to which
they are assigned. The proposed
standards found in § 267.16 are
essentially the same as the training
standards currently in § 264.16, and
include requirements that specify what
training your personnel would be
required to have and when they need to
receive training to do their jobs. You
would be required to keep a description
of the training program and individual
personnel training logs with the other
required records at your facility.
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8. What Are the Proposed Requirements
for Managing Ignitable, Reactive, or
Incompatible Waste?

We propose general requirements for
handling ignitable, reactive, or
incompatible waste in § 267.17 which
are similar to the existing requirements
found in § 264.17. These general
requirements minimize the potential for
accidents when you handle ignitable or
reactive waste, or when you mix
incompatible wastes. Extreme heat or
pressure, fires, explosions, violent
reactions, or damage to the structural
integrity of the device or unit containing
the waste are clearly undesirable
because of the likelihood that they will
cause injury or death or release
hazardous waste into the environment.

9. What Are the Proposed Standards for
Selecting the Location of my Facility?

The proposed technical standards
would require you to comply with
location standards described in
§267.18. These standards are similar to
the location standards currently found
in § 264.18. We believe that the location
characteristics of a facility are an
important consideration in ensuring safe
waste management. The hazards a
facility could present to human health
and the environment may be increased
by locating a facility in certain areas.
These proposed location standards are
designed to reduce these additional
risks. We believe that you should be
required to submit the information
required by the location standards to the
permitting agency, because the location
of the facility is a site-specific factor that
determines its suitability for hazardous
waste management activities. We
discuss the submittal of this information
to the permitting agency in more detail
later in Section IX B: What Information
would I need to submit to the Permitting
Agency to Support my Standardized
Permit Application?

The proposed location standards
found in § 267.18 would restrict the
siting and waste management activities
of facilities in floodplains and seismic
zones. We determined in 1981 that
waste management activities should be
restricted in those two areas because of
the risks that these locations pose.

The existing § 264.18(c) provision that
sets forth location standards for salt
domes, salt bed formations, and
underground mines and caves is not
included in the proposed location
standards of § 267.18 because this
provision deals with hazardous waste
disposal which is not eligible for a
proposed standardized permit.

The proposed § 267.18 standards
retain the existing § 264.18(b) provisions

allowing facilities to locate within a
100-year floodplain as long as the
facility meets proper design,
construction, and operating
requirements to prevent washout, and to
seek a waiver if the facility can remove
the waste before flood waters can reach
the facility. If a waiver is granted, the
facility to where the waste is moved
would be required to either have a
RCRA permit to manage that particular
waste or have interim status. We invite
comments on whether we should retain
the floodplain waste removal waiver in
the standardized permit. It has been our
experience that the submittal and
approval of any waiver involves a
lengthy review process. This review
process may defeat the streamlined
permitting goal of the standardized
permit.

The § 264.18(b)(ii) provisions are
specific to land disposal waste
management activities and is not
applicable to the standardized permit
situation. Therefore, these requirements
have not been added to the proposed
§267.18(b) provisions.

10. Would I Be Required To Have a
Construction Quality Assurance
Program?

No, under the proposed rule, you
would not need a construction quality
assurance program because you are not
managing waste in land disposal units.
The existing § 264.19 construction
quality assurance program has
provisions that are applicable to surface
impoundments, waste piles, and landfill
units. Because these units are
considered land disposal units and not
eligible for a proposed standardized
permit, the construction quality
assurance program is not included in
the proposed part 267 requirements.
Therefore, we did not include a section
containing those provisions.

D. Subpart C—Preparedness and
Prevention

This proposed subpart contains
standards that would require you, as the
owner or operator of a hazardous waste
facility, to minimize threats to human
health and the environment caused by
the release of waste from a fire,
explosion or any unplanned event.
Except where noted, the proposed
requirements of this subpart are the
same as those currently found in
subpart C of part 264. We are requesting
your comments on these proposed
preparedness and prevention
requirements.

1. What Are the Proposed General
Design and Operation Standards?

Proposed § 267.31 would require you
to design, construct, maintain, and
operate your facility to minimize threats
to human health and the environment
caused by the release of waste being
managed at the facility from a fire,
explosion or any unplanned event. This
is the same provision that is found in
existing § 264.31.

2. What Equipment Would I Be
Required To Have?

Proposed § 267.32 would require you
to have certain equipment at the facility,
including an alarm system,
communication equipment, fire
extinguishers and fire control
equipment, and either water for hose
streams, foam equipment, or water spray
systems. This proposed provision would
also allow you to not have certain
equipment if the potential hazards at the
facility don’t warrant having the
equipment. This proposed section
differs from the existing § 264.32 in that
the Director would not have to make a
determination about whether your
facility can be exempt from having some
of the required equipment. However,
you would be required to keep
documentation supporting any
equipment exemption at the facility and
you would make the documentation
available for review by the permitting
agency and the public. In this respect,
the proposed § 267.32 is the same as the
current § 265.32 regulation governing
interim status facilities.

3. What Are the Proposed Testing and
Maintenance Requirements for the
Equipment?

Proposed § 267.33 would require you
to test and maintain, as necessary, all
the equipment proposed in § 267.32 so
that it would be ready when needed.
This provision is the same as the
requirements currently found in
§264.33.

4. When Would Personnel Be Required
To Have Access to Communication
Equipment or an Alarm System?

Proposed § 267.34 would require all
personnel involved in waste handling to
have ready access to the communication
equipment and alarms, including
situations when only one employee is
working at the facility. The requirement
would not apply when the equipment is
not required under proposed § 267.32.
As opposed to the existing requirements
in § 264.34, no prior determination by
the Regional Administrator would be
required for the exemption. However,
you should keep documentation
supporting the exemption at your
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facility, and would be required to make
it available for review by the public and
the permitting Agency. This is the same
approach applicable to interim status
facilities under existing § 265.34.

5. How Would I Ensure Access for
Personnel and Equipment During
Emergencies?

Proposed § 267.35 would require you
to maintain sufficient aisle space to
allow for rapid remediation of any
emergency. The aisle space should be
wide enough to allow personnel, fire
protection equipment, spill control
equipment, and decontamination
equipment to move to any facility
operation in the case of an emergency.
This provision is the same as the current
§ 264.35 requirement, except for the
provision for a waiver in § 264.35. We
have not provided for a waiver in
proposed § 267.35 because we do not
believe, under the proposed
standardized permit, that a situation
would arise when sufficient aisle space
should not nor could not be provided.

6. What Arrangements Would I Be
Required To Make With Local
Authorities for Emergencies?

The proposed § 267.36 provisions
would require you to attempt to make
arrangements with local police, fire and
emergency response authorities, and
hospitals to assist in responding to
emergencies. These requirements are
similar to those found in existing
§ 264.37 and include provisions on
familiarizing emergency response
personnel with the facility layout,
properties of the wastes you manage,
possible evacuation routes, and types of
injuries or illnesses that could result
from fires, explosions, or releases at the
facility. You would be required to
document, in the facility’s operating
record, any refusal on the part of any of
the State or local authorities to enter
into such arrangements.

E. Subpart D—Contingency Plan and
Emergency Procedures

This proposed subpart contains
standards that would require your
facility to have a contingency plan that
describes how hazards to human health
and the environment will be minimized.
The requirements of this proposed
subpart are similar to the provisions
currently found in subpart D of part 264,
with the exception that you would not
be required to submit the plan with your
application.

1. What Is the Purpose of the Proposed
Contingency Plan and How Would I Use
it?

The proposed provisions of § 267.51
would require you to have a
contingency plan at your facility. The
purpose of the plan is to minimize
hazards to human health or the
environment whenever a fire, explosion
or unplanned event results in the
release of hazardous waste or hazardous
waste constituents. You would be
required to comply with the proposed
requirements of § 267.51 immediately
whenever there is a fire, explosion, or
release of hazardous waste or hazardous
constituents that could threaten human
health or the environment. The
proposed requirements in § 267.51 are
the same as the provisions currently
found in § 264.51.

2. What Would Be Required To Be in
my Contingency Plan?

Under proposed § 267.52, you would
be required to include the following in
your contingency plan: a description of
the planned response to emergencies at
your facility; any arrangements with
local and state agencies to provide
emergency response support (§ 267.36);
a list of your facility’s emergency
coordinators, a list of your facility’s
emergency equipment; and an
evacuation plan, where necessary. The
primary purpose of the proposed
contingency plan is to ensure that you
have anticipated potential emergencies
and have developed appropriate
response plans. Under EPA’s existing
“one-plan” guidance for contingency
planning (61 FR 28641, June 5, 1996),
you are currently allowed to consolidate
multiple plans that may be required
under various regulations into one
functional emergency response plan.
Facilities that are required to comply
with the existing § 264.52 requirements,
are allowed to meet these requirements
by following the “‘one-plan’’ guidance.
Likewise, if you need to comply with
proposed § 267.52 requirements, you
would not need to prepare a separate
plan if you already had a contingency
plan that followed the “one-plan”
guidance. The proposed requirements of
§267.52 are similar to the current
provisions of § 264.52. However,
proposed § 267.52 does not include the
existing requirement of § 264.52(d) to
submit the compliance plan information
at the time of certification. However,
this information would be kept at the
facility as proposed by § 270.290(g).

3. Who Would Be Required To Have
Copies of the Contingency Plan?

Section 267.53, as proposed, would
require that you keep a current copy of
the plan at your facility and give copies
to all local authorities, including
hospitals, that may be called in the
event of an emergency. This
requirement is the same as the provision
in current § 264.53. You may choose, in
the interests of promoting good
community relations, to provide a copy
of the plan to the heads of any local
community groups as well. EPA has
learned anecdotally that communities
can be very interested in this type of
information.

4, When Would I Have To Revise the
Contingency Plan?

Proposed § 267.54 lists the criteria
that dictate when you would need to
revise the contingency plan. The
proposed § 267.54 requirements are the
same as provisions currently found in
§ 264.54. Factors that would require you
to modify the contingency plan include
changes in any of the lists of equipment
or emergency coordinators, a failure of
the plan when it was implemented,
permit revision, and changes in design,
construction, operation, or maintenance
that materially increase the potential for
harm to human health or the
environment.

5. What Is the Proposed Role of the
Emergency Coordinator?

Section 267.55, as proposed, would
require at least one employee to be
responsible for coordinating all
emergency responses. The employee
may be either at the facility or on call,
and would be required to be
knowledgeable of all aspects of the
contingency plan, the facility
operations, the waste handled, location
of records, and facility layout. Equally
important, the employee should be able
to commit necessary resources to
implement the contingency plan.
Existing § 264.55 has the same
requirements.

6. What Are the Proposed Emergency
Procedures for the Emergency
Coordinator?

Proposed § 267.56, which elaborates
on the responsibilities of the emergency
coordinator, is the same as the existing
provisions found in § 264.56.
Applicable responsibilities vary with
type and variety of waste handled and
the complexity of the facility. The
responsibilities include the following:
activating alarms; notifying appropriate
State and local authorities, as needed;
identifying the nature, source, and
extent of any release; assessing possible
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hazards to human health or the
environment; and monitoring for leaks,
pressure buildups, gas generation, or
ruptures, as appropriate.

Proposed § 267.57 discusses actions
that the emergency coordinator would
be required to take after an emergency.
These actions include the following: the
treatment, storage, or disposal of any
materials or waste that result from a
release, fire, or explosion at the facility;
and the examination and replacement, if
necessary, of any emergency equipment
you use in response to the emergency.
This provision corresponds to existing
§ 264.56(g) and (h).

Proposed § 267.58 identifies your
responsibilities, as the owner or
operator of a hazardous waste
management facility, operating under a
standardized permit. You would be
required to notify the Director and
appropriate state and local authorities
about details of the incident that
required implementing the contingency
plan. This provision corresponds to
existing § 264.56 (i) and (j) .

F. Subpart E—Recordkeeping,
Reporting, and Notifying

This proposed subpart of 267 contains
the standardized permit record keeping,
reporting and notifying requirements.

1. When Would I Need To Manifest my
Waste?

Because the part 267 standardized
permit regulations, as proposed, would
not apply to facility owners and
operators who receive waste from off-
site, the requirements currently found in
§264.71 (a), (b), and (d) are not included
in § 267.71. Existing regulations that
apply to waste sent from the generator
§ 264.71(c), has been retained in
proposed § 267.70. This is because there
could be situations where waste
generated, stored, or treated at a facility
operating under a standardized permit
could be shipped off-site for final
treatment or disposal. Also this
proposed subpart has been renamed
(compared to subpart E of part 264) to
reflect that no manifest system is
involved. The existing provisions of
§264.72, which cover manifest
discrepancies, apply only to wastes
received from off-site sources. Because
the proposed rule does not currently
apply to off-site shipments, we did not
include that section in Part 267. As
mentioned earlier in Section I E 3, we
are interested in your comments on
whether the scope of the proposed
standardized permit regulations should
be expended to include facilities that
treat or store waste generated off-site.

2. What Information Would I Need To
Keep?

Proposed § 267.71 would require you
to maintain a record of operations at
your facility. This provision is similar to
the current requirements found in
§264.73. You would be required to keep
the operating record at your facility
until final closure of your facility. The
information that you would place in the
operating record includes the following:
descriptions and quantities of waste
handled, location of the wastes at the
facility, results of waste analyses and
determinations, reports of incidents that
required implementing the contingency
plan, inspection reports, monitoring and
testing data, closure cost estimates,
waste minimization certification, and
information required under the land
disposal restrictions found in part 268
of this chapter. Under existing § 268.7,
if a generator sends waste off-site for
land disposal, the generator must
determine if the waste has to be treated
before it can be land disposed. The
generator must keep records that were
used to make this determination.
Because proposed part 267 only applies
to the on-site storage and treatment of
hazardous waste, certain existing
paragraphs in § 264.73 were not
included in the proposed § 267.71
standards.

3. What Records Would I Provide to the
Permitting Agency?

Proposed § 267.72 stipulates that you
would furnish all records required in
this part upon request to the permitting
authority. This is the same requirement
currently found in § 264.74. It should be
noted that proposed part 270 subpart I
requires many of the same records be
made available to the public for review.
However, the Agency is not proposing
to make the entire operating record
available for public review. This is the
same as the current situation; a RCRA
facility’s operating record is not subject
to public review. However, the
information described in part 270
subpart I is subject to public disclosure.
See Section IX B: What Information
would I Need to Submit to the
Permitting Agency to Support my
Standardized Permit Application?, and
Section IX D: What Information would
be Required to be Kept at My Facility?.
The existing provisions in § 264.74(c)
are not proposed for § 267.71, because
they apply to land disposal, which is
not currently covered by the proposed
standardized permit.

4. What Reports Would I Need To
Prepare and Who Would I Need To
Send Them to?

Proposed § 267.73 contains the same
requirement for submitting a biennial
report as the existing requirements of
§264.75. As with 264.75, the report
covers a facility’s activities including:
the method of treating or storing waste,
the most recent cost estimate for
closure, waste reduction efforts, and
changes in waste volume and toxicity.
Section 264.75(c) and (d), which applies
to off-site facilities and wastes received,
have not been included in proposed
§267.73, because the proposed
standardized permit does not apply to
such facilities.

Because the existing § 264.76
provision for unmanifested waste report
applies to facilities that receive waste
from off-site, which is not currently
allowed under the proposed
standardized permit rule, that section
has not been included in proposed
§267.73.

Proposed § 267.73 also lists reports, in
addition to the biennial report, that you
would have to submit in special
circumstances. You would report on
fires, releases, and explosions at your
facility and report when your facility
closes. You would also submit any other
reports required for container storage
units, tanks, and containment buildings,
and reports required under the air
standards in part 264 subparts AA, BB,
and CC.

5. What Notifications Would Be
Required?

If your facility changes owner or
operator, you would be required to
notify that person, in writing, of the
proposed requirements of § 267.74 as
well as those in proposed part 270.

G. Subpart F—Releases From Solid
Waste Management Units

1. Would This Proposed Rule Require
me To Address Releases of Hazardous
Waste or Constituents From Solid Waste
Management Units?

This proposed rule would require you
to undertake corrective action to address
releases of hazardous waste or
constituents from solid waste
management units (SWMUs) ( the
“facility-wide corrective action
requirement imposed by section
3004(u)) if your facility, or a portion of
your facility, as a condition of your
standardized permit (unless of course,
standardized permit conditions are
being added to an existing permit that
already addresses corrective action).

The corrective action requirements
proposed for standardized permits for
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storage facilities are identical in
substance to the existing corrective
action requirements for non-
standardized permits for such facilities*
and, as in the case of non-standardized
permits, site-specific cleanup
requirements would be required to be
determined on a site-by-site basis.
Because corrective action requirements
are site-specific, EPA or the authorized
State would include them in the
supplemental portion of your
standardized permit.

2. Are the Proposed Corrective Action
Requirements for Standardized Permits
Different From the Corrective Action
Requirements for Individual Permits?

The proposed corrective action
requirements for standardized permits
are specified in § 267.101 of part 267
subpart F and are analogous in
substance to the current requirements of
§264.101, which otherwise would apply
to the facilities addressed in this
proposed rule.® Proposed § 267.101(a)
(analogous to existing § 264.101(a))
would impose the general RCRA section
3004(u) requirement that all facilities
seeking a permit must conduct
corrective action as necessary to protect
human health and the environment for
all releases of hazardous wastes or
constituents from solid waste
management units at the facility.
Proposed § 267.101(b) (analogous to
existing § 264.101(b)) would require that
the permit specify a schedule of
compliance for completing corrective
action at the facility (where corrective
action is not completed prior to permit
issuance), and provide assurances of
financial responsibility for completing
corrective action. Proposed § 267.101(c)
(analogous to existing § 264.101(c))
generally would require you to conduct
corrective action beyond the facility
boundary, and to provide financial
assurance for such corrective action.
Proposed § 267.101(d) (analogous to
existing § 264.101(d)) provides that
facilities that require a RCRA permit

4 The specific language of the provisions,
however, differs from the language in Part 264
because of the Agency’s recent efforts to use “plain
language” techniques when drafting regulations and
other documents.

5You should note that there are significant
differences between existing part 264 subpart F and
proposed part 267 subpart F, because the hazardous
waste management units that are proposed to be
eligible for standardized permits are not subject to
most existing provisions of part 264 Subpart F. The
existing requirements of §§ 264.91-100, apply to
“regulated units,” which are currently defined in
§ 264.90 as surface impoundments, waste piles, and
land treatment units or landfills that receives
hazardous waste after July 26, 1982. Since these
units are not proposed to be eligible for the
standardized permits, proposed part 267 Subpart F
does not contain provisions analogous to sections
264.91-100.

only because they treat, store, or dispose
of hazardous waste in the course of
conducting a cleanup are not subject to
the facility-wide proposed corrective
action requirements of § 267.101.

3. Why Are we Proposing These
Requirements?

In the 1984 Hazardous and Solid
Waste Amendments (HSWA) to the
Resource Conservation and Recovery
Act (RCRA), Congress directed EPA to
require corrective action as necessary to
protect human health and the
environment for releases from all solid
waste management units (SWMUs) at
hazardous waste treatment, storage, and
disposable facilities seeking a permit.
Section 3004(u) of RCRA requires that
any permit issued under section 3005(c)
of RCRA to such a facility after
November 8, 1984, address corrective
action for releases of hazardous wastes
or hazardous constituents from any
SWMU at the facility. Section 3004(u)
requires that schedules of compliance
(where corrective action cannot be
completed prior to permit issuance) and
financial assurances for completing
such corrective action be included in
the permit. In addition, section 3004(v)
directs EPA to require corrective action
beyond the facility boundary, where
permission to conduct such corrective
action can be obtained. Because
standardized permits, like non-
standardized permits (individual
permits and permits-by-rule), would be
issued under the authority of section
3005 of RCRA to facilities seeking a
permit, these corrective action
requirements extend to standardized
permits as well and EPA has included
these requirements for corrective action
in proposed part 267.

4. Why Would the Proposed Corrective
Action Requirements Be Included in the
Supplemental Portion of the
Standardized Permit?

One of EPA’s objectives in developing
this proposed rule was to streamline the
permit application and permit issuance
processes by developing generic design
and operating standards for storage
permits, thereby avoiding detailed
review of permit applications. To the
extent possible, we have developed
such standards and proposed them in
this rule. However, in developing this
proposal, we had to balance our desire
for a streamlined permitting process
against the need for flexibility in the
corrective action program. In the past 16
years, since we began implementing the
corrective action mandates of HSWA,
EPA has been reminded consistently
that most sites in the RCRA universe are
unique, and that site-specific

determinations for corrective action
remedies are typically vital to assuring
the best remedy is selected at each site.
Based on this experience, rather than
attempting to develop generic standards
for corrective action, we chose early in
the development of this proposed rule
to utilize the same site-specific
flexibility for corrective action under
standardized permits as is currently
available under non-standardized
permits. That corrective action process
provides us with considerable flexibility
to fashion remedies that are protective
of human health and the environment
and that reflect the conditions and the
complexities of each facility.

We solicit comment on this proposed
approach to corrective action in
standardized permits. Further, though
we have not proposed standardized
permit conditions for corrective action,
we specifically request suggestions for
standardized permit conditions that
might be used for corrective action
under standardized permits.

5. Would I Be Able To Utilize the
Flexibility Provided by CAMUs,
Temporary Units, and Staging Piles
When I Conduct Corrective Action
Under a Standardized Permit?

All of the flexible mechanisms
available under non-standardized
permits for corrective action would be
available to you under a standardized
permit. To utilize any of these
mechanisms, you would be required to
comply with the existing requirements
in part 264 that are applicable to them.

H. Subpart G—Closure

The title of this subpart has been
changed from the current part 264
subpart G title: “Closure and Post-
Closure” because we are proposing that
facilities with standardized permits be
required to meet clean closure standards
(or obtain individual RCRA post-closure
permits instead). Also, land disposal
facilities (which are subject to post-
closure care) are not proposed to be
eligible for standardized permits.

For most cases, the basic proposed
requirements of subpart G in part 267
parallel the existing provisions in part
264 subpart G. However, we propose
several changes to the closure
provisions in part 267. These proposed
changes include the following: the
closure plan not being submitted until
at least 180 days prior to closure, not
allowing the option to close as a landfill
and therefore requiring clean closure,
and not allowing time extensions for
closure. The policy considerations
prompting these changes are discussed
in further detail below.
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The purpose of these proposed
changes is to streamline the closure
process in appropriate areas by
eliminating unnecessary review and
approval of plans by the permitting
agency. By not requiring a closure plan
until 180 days before closing, you
would have better knowledge of what
steps and procedures should be taken to
ensure closure of each waste
management unit. This would preclude
the necessity of changing the plan and
modifying the permit, which is typically
the sequence of events under the
existing individual permit process.

Once a standardized permit rule is
promulgated, we would recommend
that you begin preparing your closure
plan as early as possible prior to the
submittal of the plan, preferably when
the other documents that are normally
part of the existing Part B application
are prepared. This would allow you to
update and change the plan as more
details become available. We are
proposing that the plan be required to
be submitted at least 180 days before
you expect to begin closure, and you
may not know that date until shortly
before the 180-day period. Once a final
rule is in place, preparing the plan early
would better enable you to meet the
deadline.

We are asking comments and
suggestions for procedures to be
followed in the event that you do not
know you are to receive the last volume
of hazardous waste until you are within
the 180-day period. As the proposed
regulations read, you would be required
to submit the closure plan at least 180
days before you begin closure, and you
would be required to complete closure
within 180 days of receiving the last
hazardous waste shipment, but you
would not be able to begin closure
without an approved closure plan. If,
because of circumstances that you could
not have foreseen, you were unable to
submit a closure plan in the time
required, you could be in violation of
the regulations.

We have considered several options
for addressing this situation, and we
invite comments on these as well as
suggestions for other possible options.
One option would be to require the
closure plan to be submitted with the
original permit application, as in
individual permits. Another approach
would be a waiver limited to narrow
circumstances, such as a bankruptcy
forcing an unexpected final shipment of
waste. Alternatively, we could attempt
to develop a standardized closure plan
for each type of unit. The Agency could
also leave this aspect of the proposal
unchanged, which would place the
burden of compliance on you. Under

that approach, if you are in a type of
business in which it is difficult to
predict when the final shipment of
waste might occur, we would encourage
you to consider submitting your closure
plan early to minimize potential
noncompliance.

We also intend to simplify the closure
plan requirements, by proposing to
require the units covered by the
standardized permit to meet ‘“clean
closure requirements.” We believe that
in most cases the units can meet these
requirements and therefore would not
require post-closure care. Consequently,
part 267 subpart G, as proposed,
contains no provisions for units to close
as a landfill or to undergo post-closure
care. If your facility could not be clean-
closed, you would be required to apply
for an individual “post-closure care”
permit under the proposed rule. No
separate provisions are proposed for
modifying the closure plan. We believe
that a plan submitted at least 180 days
before clean closing a container storage
area, tank system, or containment
building would not require modifying.
Since the closure plan would become
part of the permit, we are proposing that
any changes to the closure plan would
be required to follow the permit
modification procedures found in
§§124.211-213. We solicit comments
on this requirement and whether our
assumptions are valid.

We are also considering an option of
not requiring a closure plan. A written
plan may not be necessary because we
are proposing to require clean closure of
all units, and because the procedures for
clean closing the types of units subject
to this rule should not vary greatly.
Instead, we would use inspections and
certifications to assure that the unit(s)
were closed in accordance with the
clean closure performance standards in
§267.111 (general closure standards),
§267.176 (containers), §267.201 (tanks),
and § 267.1108 (containment buildings).

Under this proposed option, the clean
closure requirements, including any
site-specific requirements, would be
written as conditions into the permit.
The permitting agency inspectors would
verify that all remaining hazardous
waste was properly removed and that
decontamination and removal of
equipment was accomplished according
to the permit conditions. The
independent professional engineer
would also certify that the facility was
closed according to the permit
conditions, rather than the closure plan
as currently proposed in § 267.117. You
would still be required to notify the
director 45 days before you expect to
begin final closure of a unit, so that the
permitting agency inspectors and the

independent professional engineer can
be present.

We invite comments on the feasibility
of not requiring a closure plan and on
the enforecability of performance
standards in the permit. We note that,
if you select option 4 as a means of
estimating closure cost (see Section
VILIL6.) you would have collected all of
the information necessary to prepare a
detailed closure plan.

Operations at the units affected by
this proposed rule should not effect
your ability to clean closure because
spills should not occur. The
containment standards for container
storage areas in section § 267.173 are
designed to prevent releases from
accidental spills. Furthermore, the
proposed standards do not allow a
waiver from secondary containment for
tanks systems, which will also prevent
releases from accidental spills. Finally,
the proposed standards require that any
releases be quickly collected and
contained. For these reasons, a detailed
closure plan may also not be necessary.

1. What General Standards Would I
Need To Meet When I Stop Operating
the Unit?

The proposed closure performance
standards of part 267 subpart G are the
same as the performance standards
currently found in part 264 subpart G.
Tanks, container storage areas, and
containment buildings are required in
both part 264 and under today’s
proposal to “clean close.” Both parts
264 and 267, however, allow you to
close tanks and containment buildings
as landfills if you cannot attain clean
closure. Under the proposed part 267
standards, you would be required to
obtain an individual post-closure
permit, separate from the standardized
permit, if you do not clean close. Thus,
for these types of units to continue to be
eligible for the standardized permit, you
would be required to remove all waste,
decontaminate the containment unit,
and clean up any spills during closure.
The proposed performance standard
found in § 267.111 would require you to
minimize the need for further
maintenance and to minimize or
eliminate the potential for post-closure
escape of hazardous waste, hazardous
constituents, leachate, contaminated
run-off, or hazardous waste
decomposition products to the extent
necessary to protect human health and
the environment. We propose minor
citation changes in § 267.111(c) to
remove inapplicable regulatory
references that were in the existing
requirements in § 264.111.

We invite comments on whether to
make other options available to facilities



Federal Register/Vol. 66, No. 198/Friday, October 12, 2001/Proposed Rules

52215

that cannot meet the clean closure
standards. Under the Post-Closure rule
(63 FR 56710, October 22, 1998), if you
own or operate a facility with land
disposal units, you would have the
options of obtaining a post-closure
permit or integrating the closure of the
unit with on-going corrective action
activities in progress at the facility. We
are interested in comments on whether
a similar process should be available to
storage and treatment units covered by
the standardized permit that have
difficulty clean closing. Under this
option, you may not have to obtain an
individual post-closure permit if you
can address the residual contamination
at the closing unit by on-going
corrective action activities at your
facility.

2. What Procedures Would I Need To
Follow?

You would need to follow the
procedures listed in proposed
§§267.111-267.113. These requirements
for a written closure plan in proposed
§ 267.112 parallel those in existing
§264.112, for the most part. One notable
exception is that you would not have to
submit the plan until at least 180 days
before you expect to begin closure.
Generally, closure of a unit begins
within 90 days of receiving the last
volume of waste. Under today’s
proposal, you would be required to
notify the permitting authority 45 days
prior to beginning the final closure of a
unit. You would still have your closure
plan approved by the Director before
you begin closure. In addition, because
you would not submit the plan with the
Notice of Intent described in Section III
A 2: Submit a Notice of Intent to operate
under the standardized permit along
with appropriate supporting documents,
the Director would provide the public
an opportunity to comment on the plan.
You would provide persons on the
facility mailing list with a copy of the
closure plan at the same time you
submit a copy to the permitting
authority. You would also place a notice
in the local newspaper notifying the
public of the opportunity to comment
on the plan. The comment period would
be open for 30 days. After review of the
public comments, the permitting agency
would approve, modify, or disapprove
the plan. The permitting authority
would have 60 days after receipt of the
closure plan to make its decision on it.

You would identify and describe in
the plan all steps necessary to perform
partial and/or final closure of the
facility. The proposed § 267.112(b)
provisions describe the contents of the
closure plan. These provisions are
similar to the current requirements

found in § 264.112(b) with a few
exceptions. You would be required to
describe in the plan how you would
close each hazardous waste
management unit in accordance with
the closure performance standards of
proposed §267.111. You would also
include, in the plan, an estimate of the
maximum inventory of hazardous waste
on-site at the facility and a detailed
description of the method you would
use during final closure for removing,
transporting, treating, storing, or
disposing of all hazardous waste and
identify the types of off-site hazardous
waste units you plan to use. You would
describe the steps needed to remove or
decontaminate hazardous waste
residues, contaminated containment
system components, contaminated soils,
and contaminated ground water. You
would also include a schedule for
closure of each hazardous waste
management unit and the total time for
closure of each unit.

No provisions are included in
proposed § 267.112 for closing land
disposal units or combustion facilities
because they are not proposed to be
eligible for a standardized permit. We
would retain the provision that allows
you to modify the closure plan before
you notify the Director of your intent to
close. Even though you do not have to
submit a closure plan until 180 days
before you begin closing, we understand
that unusual circumstances could cause
you to change how you plan to close
your facility. To allow for that situation,
we have included procedures for
modifying your closure plan through a
permit modification. Proposed
§267.112(c) includes procedures for
amending the closure plan. As with the
original plan, you would have to submit
the modified plan to the Director of the
permitting authority for approval before
you could begin closure. Proposed
§267.112 does not contain provisions
that require you to modify the closure
plan. We do not anticipate that we
would need to require you to change the
plan given the fact you are submitting
it just six months prior to closure of the
units.

We are proposing in § 267.112(d) to
greatly simplify the existing
§264.112(d) requirement for you to
notify the Regional Administrator when
closure is expected to begin. This
simplification results from several
factors. First, we are proposing to limit
the applicability of the standardized
permit to on-site storage and treatment
units. Second, we are proposing to
allow only clean closure of the units
covered by a standardized permit.
Third, we are proposing to prohibit any
extensions to the start of closure. These

factors are intended to greatly simplify
the closure notification provisions
currently found in § 264.112(d).

We used provisions similar to those
found in the current part 265 interim
status requirements as a model for the
proposed provisions found in
§267.112(d). We modified slightly in
proposed §267.112(c) and § 267.113 the
existing § 265.112 (d)(4) process for
submitting and approving the closure
plan. Proposed § 267.113 requires the
Director to make the closure plan
available for public review and
comment. This provision is necessary
because the closure plan is not available
for comment by the public at the time
the “notice of intent” is submitted to the
permitting agency.

3. After I Stop Operating, How Long
Would I Have Until I Close the Unit?

We are proposing to simplify the
requirements for the time allowed for
closure in proposed § 267.115 from
those found in existing § 264.113. As
proposed, § 267.115(a) would require
you to begin closure of the unit
following the approved closure plan
within 90 days after you receive the
final volume of hazardous waste.
Because we are proposing to require you
to clean close the hazardous waste
management units, and because you
would not have to submit the closure
plan until six months prior to closure
under this proposal, we do not expect
you to need any extension to the closure
period. Additionally, the nature of the
units subject to this rulemaking reduces
the likelihood of any unforseen
circumstances making the closure take
longer than planned. We have therefore
decided to propose that no time
extensions for closing are appropriate
for the standardized permit. The
§267.115(b) provisions, as proposed,
require you to complete final closure
activities in accordance with your
approved closure plan within 180 days
after receiving the final volume of
waste. We do not believe that the
existing § 264.113(c) provisions are
appropriate for standardized permitting
because they focus on the timing of
demonstrations for extending the
closure period. Existing § 264.113 (d)
and (e) have not been incorporated into
proposed part 267 because they apply to
land disposal units which are not
considered in this proposed rule.

The Agency invites comments on the
requirement for closure within 180
days. Extensive ground water
contamination may prevent the owner
or operator from completing clean
closure within 180 days. Under this
situation, should the Agency allow for
extending the closure time period or
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should the owner or operator be
required to apply for a post-closure
permit (or use the corrective action
process)?

4, What Would I Have To Do With
Contaminated Equipment, Structures,
and Soils?

We are proposing to adopt the
requirements for disposal or
decontamination of equipment,
structures, and soils that are currently
found in § 264.114 for standardized
permits. Proposed § 267.116 repeats
most of the existing part 264
requirements. You would have to
properly dispose of or decontaminate all
equipment, structures, and soils. You
would be required to handle any waste
that is removed during closure of a unit
according to the generator standards of
existing part 262. Several regulatory
citations found in existing § 264.114
were not repeated in proposed § 267.114
because they are applicable to land
disposal or combustion situations.

5. How Would I Certify Closure?

The provision for certifying closure is
in proposed § 267.117 and is similar to
the current provision in § 264.115. This
proposed provision would require you
to submit a certification, signed by you
and by an independent registered
professional engineer, that you have
closed your facility following the
approved closure plan.

L. Subpart H—Financial Requirements

Much of the regulatory language in
this proposed rule uses a format of
questions and answers that refers to the
permittee as “you” and to EPA as “we.”
Except for the introduction to the
regulations (§ 267.140), the proposed
language in Subpart H does not follow
the question and answer format, and it
does not use these first and second
person pronouns to identify the subject.
There are two main reasons for this
difference. First, the underlying current
financial responsibility regulations in
subpart H of 40 CFR 264 and 265, which
remain integral to the proposed part 267
regulations, do not use first and second
person pronouns, and EPA has not
rewritten the existing part 264 and 265
regulations to conform to the question
and answer format. The regulations
proposed here cross reference the
existing part 264 regulations
extensively, and often provide that
compliance with an existing part 264
provision would constitute compliance
with proposed part 267. This linkage of
the regulations is necessary so that firms
with facilities under both existing part
264 (or part 265 regulations) and
proposed part 267 could use the same

mechanism for more than one facility,
thus eliminating the expense of a
separate mechanism. EPA expects that
several firms using the proposed
standardized permit could have other
facilities operating under existing part
265 interim status or part 264 permitting
standards.

Second, unlike many other permitting
regulations, the responsibilities in the
financial assurance regulations often
extend to parties other than EPA (or the
state permitting agency) and the
permittee. For example, a trustee agrees
to perform certain functions as part of
a trust agreement where EPA is the
beneficiary, but EPA is not a signatory.
Third, parties must fulfill these
responsibilities and the language used
for the documents often must conform
to specific industry standards such as
the Uniform Commercial Code. Because
third parties are integral to the operation
of the financial responsibility
regulations, EPA has not proposed
regulatory language based upon first and
second person subjects.

If in the future EPA revises the
language of existing parts 264 and 265,
including the financial requirements
sections, then EPA will make
corresponding changes in proposed part
267 requirements. This would allow the
changes to be consistent across
facilities. At present, EPA believes that
it is more important to maintain
consistency with the existing part 264
and part 265 standards than to
introduce substantially different
proposed regulatory language in part
267 for the financial requirements.

1. Who Would Have To Comply With
This Subpart and Briefly What Would
They Have To Do?

The financial responsibility
requirements proposed for the
standardized permit largely mirror the
provisions found currently in 40 CFR
part 264 subpart H. Under proposed
§267.140 you would have to comply
with these regulations if you are the
owner or operator of a facility that treats
or stores waste under a standardized
permit, except as provided under
proposed § 267.1(b), and § 267.140(d),
which similarly to current part 264
subpart H, would exempt the States and
the Federal government from the
requirements of this proposed subpart.
If you are subject to these proposed
regulations, you would be required to
prepare a closure cost estimate,
demonstrate financial assurance for
closure, and demonstrate financial
assurance for liability. You would also
notify the Regional Administrator if you
are named as a debtor in a bankruptcy

proceeding under Title 11(Bankruptcy),
U.S. Code.

2. Definitions

The definitions and terms proposed in
§267.141 largely follow those currently
used in § 264.141. As discussed below,
the proposed regulatory text includes a
financial test as a method of complying
with the financial assurance
requirements that reflects the test that
EPA has proposed for other hazardous
waste TSDFs. Because this proposed test
does not use some of the terms in the
current financial test, EPA has not
included all of the definitions in the
current part 264 regulations in the
proposed part 267. If EPA promulgates
the current Subtitle C financial test
instead, EPA will include those
definitions when it promulgates this
rule in final form.

3. Closure Cost Estimates

For the financial assurance portion of
the standardized permit rule proposal,
EPA has tried to develop a process that
takes into account the differing
regulatory and operating status of
facilities that will seek a standardized
permit. The first group is facilities that
already are subject to part 265 subpart
H interim status standards and are
already providing financial assurance.
The second group of facilities may
already be permitted and providing
financial assurance under the part 264
subpart H requirements, but wish to
switch to a standardized permit. Both of
these types of facilities will already
have closure plans, cost estimates and
financial assurance instruments in place
before receiving a standardized permit.
EPA believes that the regulations
proposed here will not cause conflicts
for facilities that are already complying
with the existing part 264 and 265
standards. EPA requests comments on
any aspects of this proposal that appears
to cause conflicts for facilities switching
from either part 264 or part 265
requirements to a proposed
standardized permit.

The third group is new facilities that
will adopt the standardized permit so
that they can begin operation. The
proposed standardized permit rule
would require them to have a closure
cost estimate even if they do not yet
have a closure plan. There is no separate
deadline for the initial estimate. The
cost estimate is necessary to comply
with the requirement for a financial
responsibility instrument which has its
own deadline.

Similar to the requirements for other
permitted facilities, you would be
required to develop and keep at the
facility a detailed written estimate, in
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current dollars, of the cost of closing the
facility in accordance with the proposed
closure requirements of §§ 267.111
through 267.117, and applicable closure
proposed requirements in §§ 267.176,
267.201, and 267.1108. Unlike the
requirements for facilities operating
under individual permits, initially you
would not have to base these cost
estimates upon a closure plan, since
treatment and storage facilities with a
standardized permit need not have a
closure plan until six months before
closure begins. However, we propose
retaining the other requirements for
closure cost estimates. Under proposed
§267.142(a)(1) the estimate would equal
the cost of final closure at the point in
your facility’s active life when the
extent and manner of its operation

would make closure the most expensive.

We are proposing in § 267.142(a)(2) that
you base the closure cost estimate on
the cost to hire a third party to close the
facility. The closure cost estimate may
not incorporate any salvage value from
the sale of hazardous waste, non-
hazardous waste, facility structures or
equipment, land, or other assets
associated with the facility at the time
of partial or final closure (proposed
§267.142(a)(3)). Further, your cost
estimate may not incorporate a zero cost
for hazardous waste or non-hazardous
waste that you might be able to sell
because they have an economic value
(proposed § 267.142(a)(4)).

In proposed § 267.142(b) you would
be required to adjust the closure cost
estimate for inflation within 60 days
before the anniversary of the date you
established the financial instruments to
comply with § 267.143. Proposed
§267.143, which we discuss below,
would require an instrument to
demonstrate financial assurance for
closure. If you use the financial test or
corporate guarantee to demonstrate
financial responsibility, you would be
required to update your closure cost
estimate for inflation within 30 days
after the close of the firm’s fiscal year
and before submitting the updated
financial test information to the
Regional Administrator. We are asking
for public comment on whether to
change the deadline for updating the
cost estimate for inflation for users of
the financial test to 90 days after the
close of the fiscal year. Changing to 90
days would make this requirement
consistent with the deadline for
updating the financial test. In adjusting
your cost estimate, you could
recalculate the maximum costs in
current dollars or use an inflation factor
derived from the Implicit Price Deflator
for Gross Domestic Product published

by the U.S. Department of Commerce.
This is a slightly different specification
for the adjustment than is currently in

§ 264.142 because the existing
regulations currently specify the use of
the Implicit Price Deflator for Gross
National Product rather than the Gross
Domestic Product. We are proposing to
use the Gross Domestic Product deflator
since it is more readily available.
Generally, the differences between the
two series are not significant and we
believe using the more readily available
information will help you comply with
this requirement.

Under proposed § 267.142(a)(5), you
would be required to revise your closure
cost estimate in accordance with the
closure plan within 30 days after
submitting your closure plan. You
would also adjust this revised closure
cost estimate for inflation as proposed
in § 267.142(b). These requirements
mirror those currently in part 264 for
facilities operating under individual
permits.

Unlike the current § 264.142(c)
requirement, you do not have to update
the closure cost estimate when a
modification to the closure plan has
been approved. This is because there is
no provision for updating an existing
closure plan. Since you only need to
submit a closure plan 180 days before
closure, there is no need to have a
provision allowing for modification of
the plan, or for updating the cost
estimate as a result of the modification.
However, this absence of a modification
requirement does not change your
responsibility to maintain a current cost
estimate. If you modify your operations
so that the cost of closure would
increase, you would be required to
increase the closure cost estimate and
provide financial assurance for that
amount under proposed § 267.143.

Similarly, the proposed requirements
in § 267.142(c) correspond to the
existing requirements in § 264.142(d)
and would require you to maintain the
latest cost estimate at the facility, and,
when the cost estimate has been
adjusted for inflation as proposed under
§267.142, the latest adjusted closure
cost estimate.

Currently, we are aware of various
methods that owners or operators use to
prepare closure cost estimates. You may
base cost estimates for closure, in part,
on your past experience closing other
facilities. You also may use handbooks
to estimate costs for labor, materials,
and equipment associated with
performing closure activities, such as
decontamination, sampling and analysis
of wastes or residues, or the off-site
transportation and disposal of wastes. In
addition, you may reference specific

quotes or cost estimates from
contractors to perform various closure
activities. Whichever method of cost
estimating you choose, you would be
required to have a cost estimate that
meets all of the proposed requirements
of §267.142, and you would need to
demonstrate that it meets the
requirements.

4. Methods for Estimating Costs for
Units Eligible for Standardized Permits

We would not require owners or
operators of units eligible for
standardized permits to submit to the
implementing agency a complete
closure plan as part of the initial
standardized permitting process.
However, we would still require you to
prepare a cost estimate for closure as
part of the initial standardized
permitting process and under proposed
§267.112(a) to submit the closure plan
at least 180 days prior to closure. In
addition, under proposed
§267.142(a)(5) you would be required to
submit a revised closure cost estimate
no later than 30 days after submitting a
closure plan. In conjunction with
today’s proposed rule, we are assessing
different options that would provide to
owners and operators several methods
for preparing closure cost estimates for
units eligible for standardized permits.
Use of the methods would be optional.
We intend to design methods that
would reduce the burden on the
regulated community of complying with
proposed requirements under § 267.142
by enabling you to generate estimates
that you and the permitting agency can
accept as reasonably accurate without
preparing an accompanying closure
plan for those units. To facilitate the use
of any of these alternative methods, we
expect to provide guidance explaining
the methods in detail and identifying
the types of information that you will
need to use them.

We recognize that estimating closure
costs before developing a closure plan
means that you might potentially have
less information to factor into your
estimates, which could make them less
accurate. We are interested in obtaining
information on the practical difference
between the quality of cost estimates
without closure plans and the quality of
costs estimates currently received by
permitting agencies. While we believe
that the closure plan can lead to more
accurate estimates, we also have some
information that even with closure
plans, cost estimates can be incomplete
or low.

We compared closure cost estimates
submitted to states in one of our regions
to an estimate we developed using a
cost estimating methodology. This



52218

Federal Register/Vol. 66, No. 198/Friday, October 12, 2001/Proposed Rules

comparison showed a fairly consistent
pattern of lower estimates from the
owners and operators than from the
methodology. Overall, the cost estimates
from the owner or operator were about
one-half of the estimates generated by
the methodology’s model.

We recognize that our evaluation of
closure cost estimates only compares
estimates developed by owners or
operators to estimates generated using
our methodology. We did not compare
cost estimates from either of these
sources with the actual costs incurred
by viable owners and operators, or by
States which have had to perform
closures on facilities with non-viable
(bankrupt) owners or operators. We seek
information from owners or operators or
state permitting agencies which
compares the closure cost estimates
with the costs actually incurred in
performing closure, either by the owner
or operator, or the state permitting
authority. For more information on
EPA’s comparison of closure cost
estimates please see the document
entitled ‘“Revised Draft Report on
Analysis of Cost Estimates for Closure
and Post-Closure Care,” PRC
Environmental Management, Inc.,
October 15, 1996 in the docket, and also
on the Internet. See Supplementary
Information. Because adequate cost
estimates are an essential component of
the financial responsibility program,
EPA considered several options for
improving cost estimates.

5. We Considered Six Options for
Developing Cost Estimates, but Prefer
Three of Them for This Proposal

We considered six options for
guidance for developing closure cost
estimates for units eligible for the
standardized permit. Under each of the
options we considered, our goal was to
reduce the burden on owners and
operators of developing such cost
estimates. The options we considered
were:

(1) Have owners or operators provide
to the permitting agency specific data
from which the agency will calculate
cost estimates for closure;

(2) Prepare a methodology for the
agency to use to generate “default’”” cost
estimates for closure;

(3) Develop a cost estimate matrix
based on historical data;

(4) Provide to owners or operators
standard forms that they can use to
calculate cost estimates for closure;

(5) Prepare a methodology for owners
or operators to prepare “default” cost
estimates for closure; and

(6) Waive requirements to develop
cost estimates for eligible units based on
the owners or operators ability to

demonstrate financial assurance for
closure and post-closure care for all
other types of units using the financial
test or corporate guarantee.

Further information on these options
appears in the docket to this rule.

We believe that Options 1 and 2:
would remove from the owner or
operator the responsibility of preparing
a cost estimate for closure, would
impose a significant administrative
burden on the implementing agency,
and might prevent the owner or operator
from providing financial assurance for
the unit immediately upon submitting
its permit application because the
owner or operator would have to wait
for the implementing agency to generate
a cost estimate before the amount of
assurance required for closure of the
unit could be determined.

Under Option 3, we would use actual
costs government agencies incurred
when performing closure at abandoned
facilities to develop default cost
estimates. We believe that we might be
able to obtain such data from the files
of authorized states or EPA regions that
managed closures at facilities when the
owners or operators were unwilling or
unable to do so. Because the cost data
would reflect actual third-party
expenditures incurred by the
government, default cost estimates
based on this research might provide a
more realistic basis for demonstrations
of financial assurance than cost
estimates prepared under more
traditional methods.

We have considered this option
carefully because it might provide us
cost data for closure that are more
accurate than those currently available
from other widely-used cost estimating
methodologies. We may wish to
undertake efforts to gather historical
cost data for closures of abandoned
facilities in the future. At this time,
however, we have elected not to
propose Option 3 because we do not
currently have this information. If we
receive sufficient information during the
public comment period to support it, we
may use such information in the final
rule. We requests comments on the
advisability of pursuing this option.

As noted above, however, we are
requesting that anyone who may have
historical cost data regarding the closure
of any type of RCRA hazardous waste
facility (not just facilities with only the
types of units eligible for the
standardized permit), or who knows
how we might readily access such data,
submit it to us for further consideration.
To be useful for this effort, the historical
cost data should be: (1) Be specific to
the actual costs and whether these costs
were incurred when either the

governmental agency or another entity
closed specific units, (2) be specific
whether the facilities were abandoned
or not, (3) be in sufficient detail to
identify costs for specific closure
activities, and (4) state when the closure
activities occurred. Being able to relate
specific costs to specific activities is an
important factor in ensuring that we use
the data properly when developing
methods to estimate closure costs for
units at facilities, particularly because
the total costs incurred to effect
“closure” at abandoned facilities
frequently include costs of both
corrective action and closure activities.
Because the distinction between
corrective action and closure activities
is not always clear, it can be difficult to
differentiate between costs that pertain
only to closure activities for the
regulated unit and all other costs
associated with the cleanup of a site.
However, we can only use those cost
data that differentiate the closure
activities to support the development of
less burdensome methods for estimating
closure costs.

6. Option 4, Standard Forms for
Estimating Closure Costs

Under Option 4, EPA developed draft
standard forms that you could use to
estimate the costs of closing those units
proposed to be eligible for a
standardized permit. (See the report
entitled “Closure Cost Estimates for
Standardized Permits, Background
Document—Option 4,” prepared by
Tetra Tech EM Inc., December 31, 1998,
available in the docket to this
rulemaking and also electronically. See
Supplementary Information.) Because
cost data derived from private,
nationally recognized sources often are
proprietary, the draft forms do not
contain suggested costs for specific
closure activities. The draft forms,
however, provide you with a
methodology that would help reduce
the burden on you by standardizing the
cost estimating process. Use of the draft
forms also would help to ensure that
you recognize all applicable closure
activities and incorporate them into
your cost estimates for those activities.

Use of the draft forms would reduce
the burden of complying with the
applicable regulations because the draft
forms would provide a step-by-step
approach for developing cost estimates
for closure. The draft forms would
identify the specific activities required
for closure in a standard format, so
using the forms also would also reduce
the burden on the regulatory agency of
reviewing and evaluating cost estimates
that you submit. It would be easier for
the agency to review and evaluate the
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adequacy of cost estimates based on the
forms because the agency could more
easily check the costs of specific
activities for reasonableness. However,
we recognize that some may wish for a
larger reduction of burden associated
with cost estimating and so in addition
to this option we have also developed
an Option 5, discussed below, that has
a larger burden reduction, but tends to
produce higher cost estimates than this
option.

What Information Would I Need To
Develop Cost Estimates for Containers?

In the case of container storage areas,
information you would need to use the
draft forms to develop closure cost
estimates would include: (1) Type and
physical state of each waste you plan to
store; (2) maximum capacity of each
waste you plan to manage; (3) types of
containers that you plan to use (for
example, 55-gallon drums); (4) surface
area of all pads, berms, or other
secondary containment structures; (5)
types of heavy equipment you plan to
use during closure activities; (6) level of
personal protective equipment (PPE)
you anticipate needing during closure
activities; (7) methods of
decontamination you plan to use for the
unit and for heavy equipment; (8)
number and types of samples you plan
to take and appropriate analytical
procedures you anticipate using to
determine ‘“clean” closure; (9) a
prediction of whether you will close
with the containment system in place or
will remove the containment system;
and (10) methods you anticipate using
to treat and dispose of all wastes you
remove and all residues you generate
during closure.

What Information Would I Need To
Develop Cost Estimates for Tanks?

In the case of tanks, information you
would need to use the draft forms to
develop closure cost estimates would
include: (1) Types of tanks; (2) type and
physical state of each waste you plan to
store or treat in the tanks; (3) maximum
capacity of each type of waste you plan
to store or treat in the tanks; (4) interior
surface area of the tanks; (5) length and
nominal diameter of all ancillary piping;
(6) surface area of all pads, berms, or
other secondary containment structures;
(7) types of heavy equipment you
anticipate using during closure
activities; (8) level of PPE you anticipate
needing during closure activities; (9)
methods of decontamination you expect
to use for the unit and for heavy
equipment; (10) number and types of
samples you plan to take and
appropriate analytical procedures you
anticipate using to determine “clean”

closure; (11) a prediction of whether
you will close the tanks in place or will
disassemble and remove them; and (12)
methods you anticipate using to treat
and dispose of all wastes you remove
and all residues you generate during
closure.

What Information Would I Need To
Develop Cost Estimates for Containment
Buildings?

In the case of containment buildings,
information you would need to use the
draft forms to develop cost estimates
would include: (1) Type and physical
state of each waste you plan to store at
the unit; (2) maximum capacity of each
waste you plan to store at the unit; (3)
interior surface area of the containment
building; (4) types of heavy equipment
you plan to use during closure
activities; (5) level of PPE you anticipate
needing during closure activities; (6)
methods of decontamination you plan to
use for the unit and for heavy
equipment; (7) number and types of
samples you plan to take and
appropriate analytical procedures you
anticipate using to be performed to
determine ‘“‘clean” closure; (8) a
prediction of whether you will close the
containment building in place or will
remove the containment building; and
(9) methods you anticipate using to treat
and dispose of all wastes you removed
and all residues you generate during
closure.

Using the draft forms and the
information listed above, you would be
able to estimate costs for all applicable
closure activities for each of the three
proposed types of eligible units. In
addition to all basic closure activities,
the forms would allow you to estimate
costs for items such as certification of
closure, contingencies, and management
and design that frequently are
overlooked during the preparation of
cost estimates for closure.

We request comments on the potential
for further development of Option 4. We
recognize that of the information needs
listed above for each proposed type of
eligible unit, certain factors may be
more crucial than others in increasing
the accuracy of estimated costs. Some
factors might not be necessary at all, or
would not be cost-effective. Therefore,
we also request comments on which of
the information needs listed above to
require for use in estimating the costs
for closure for the proposed eligible
units.

7. Option 5, Default Estimates for
Estimating Closure Costs

Option 5 uses data from available cost
estimating methodologies to develop
“default” cost estimates for proposed

eligible units. The methodology uses
only a minimal amount of key, unit-
specific data, you would use those data
to calculate costs for all closure
activities for each unit. (See the report
entitled “Closure Cost Estimates for
Standard Permits, Background
Document—Option 5,” prepared by
Tetra Tech EM Inc., December 31, 1998,
available in the docket to this
rulemaking.) To use this methodology,
you would only need the following data:
(1) Type of unit; (2) maximum capacity
of each waste that would be managed at
the unit; and, (3) type and physical state
of each waste that would be managed at
the unit.

We have developed a possible
methodology for container storage areas
and tank systems. (We do not have
sufficient information to develop this
methodology for containment
buildings.) The methodology for tank
systems differentiates the costs based on
whether you close the tanks in place or
remove them. The approach further
differentiates the costs based on
whether the wastes are ignitable or non-
ignitable. For both container storage and
tank systems, costs per gallon can vary
by the volume of waste in gallons. To
determine the cost of closing the unit
(exclusive of the cost of treating and
disposing of the waste), you would
multiply the cost per gallon for the size
and type of unit by the maximum
number of gallons of waste.

To determine the cost of treating and
disposing of the waste in the units, we
developed a table showing these costs
per gallons for different types of waste.
First, you would have to determine
whether the waste is an aqueous waste
or a non-aqueous waste. For an aqueous
waste, a table shows a different
multiplier depending upon whether the
waste is in drums or in bulk, because
waste in bulk form is less expensive to
treat and dispose of. For several dry
wastes there is also a table that provides
a cost per gallon for treatment and
disposal. Again, you would produce a
cost estimate for treating and disposing
of the waste by multiplying the quantity
of waste by the estimated cost per
gallon. The total estimated cost for the
facility would be the costs of closing the
units plus the cost of treating and
disposing of the maximum amount of
waste you plan to handle.

We compared the costs using Option
5 with those using industry standard
costs in Option 4. Our comparison
shows that except for the smallest
operations, the cost estimates in Option
5 are higher by an average of one-quarter
to one-third. Thus, if you would want to
minimize the amount of time necessary
to derive a cost estimate, you could
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simply use the information in Option 5.
Using Option 5 could be especially
useful for those of you who would use
the financial test and so do not incur the
expense of obtaining a third party
instrument whose costs depends upon
the amount assured. Alternatively, if
you would prefer to use a more involved
method to obtain a more accurate
closure cost estimate, you could use
Option 4 or a more complicated
approach of your choice. Currently, we
believe that additional efforts by us to
make the estimates generated using
Option 5 (which is quick and easy to
use) closer to the estimates generated by
Option 4 or other methods are not
warranted. Variations can occur around
any closure cost estimates.

While we have discussed these
alternative methods of estimating
closure costs, the purpose of the
proposed regulatory requirement for
those of you operating under the
standardized permit remains the same
as for a facility currently operating
under a Part 264 permit or under
interim status. Under proposed
§267.142 you would be required to have
a closure cost estimate that ensures you
have sufficient funds available to close
your facility properly. While options 4
and 5 provide simplified methods of
estimating these costs, you would still
be responsible for ensuring that the use
of these methods provides an estimate
that will cover the costs of closure by a
third party.

8. Option 6, Waiving the Cost Estimate
for Facilities Using the Financial Test or
Corporate Guarantee

Under Option 6, we would waive the
requirement that you develop cost
estimates if you are able to demonstrate
financial assurance for closure and post-
closure care using the financial test or
the corporate guarantee. We discuss the
actual requirements of the financial test
in a later section of the preamble. As
discuss more fully latter, under this
approach we presume a firm that passes
the financial test has the financial
wherewithal to close the facility. We
base our presumption on the fact that a
firm that passes the financial test has a
very low probability of bankruptcy, and
because the closure costs would not
represent a significant outlay for the
firm in comparison with its net worth.

9. Availability of Information on EPA’s
Proposed Approaches

The regulatory language in this
proposal does not specify any of the six
options outlined above. Instead the
proposed regulatory language in
§267.142 includes only the requirement
to develop the cost estimate. We intend

to provide guidance on how to estimate
closure costs for facilities with a
standardized permit which have not
already developed a closure plan. (Once
the facility has submitted a closure plan,
EPA proposes that the facility must
update the closure cost estimate within
30 days to reflect the information in the
closure plan). We have included in the
docket to this rulemaking information
explaining more fully the approaches
for estimating costs under options 4 and
5. We seek comments on the
advisability of these options (and on
option 6 which we discuss more fully
below) and on whether the use of
guidance for cost estimating in the
absence of a closure plan is advisable.
If the commenter believes that we
should require the use of a particular
cost estimating techniques in the
standardized permit regulations, we
would like information on how to
maintain current costing methodologies
in regulations. Since methodologies
change over time, this approach could
obligate us to update the regulations
periodically and authorized states to
adopt the updated language.

10. Financial Assurance for Closure

We designed the requirements
proposed in § 267.142(a)(1)—(4) to
ensure that the cost estimate which
forms the basis for determining the
amount of the financial assurance
instrument required in § 267.143 would
provide sufficient funds to close the
facility properly at any time. We want
to ensure that there would be sufficient
financial resources to close the facility
properly even in the event that you
enter bankruptcy. The requirements
proposed in § 267.143 specify the
mechanisms from which you can choose
to demonstrate financial assurance for
closure obligations.

The proposed § 267.143 provides you
the same mechanisms that are available
to owners and operators of facilities
operating under permits currently
issued under part 264. However, we
have made modifications to these
requirements (from the analogous
requirements in part 264) to account for
the particular circumstances of the
standardized permit. The differences
between the requirements under
§§264.143 and 267.143 are discussed
below.

Closure Trust Fund (§ 267.143(a)).
Under the proposed § 267.143(a) the
pay-in period for the closure trust fund
for the standardized permit facility
would differ slightly from the
requirement for facilities with permits
issued under part 264. Currently, if you
have a new facility seeking coverage
under a part 264 permit, you must make

annual payments into the trust fund
over the remaining life of your facility,
as estimated by your closure plan, or
over the life of the permit which is
usually ten years, whichever is shorter.
Under the proposed standardized
permit procedures, however, you would
not have to provide a closure plan as
part of the initial permitting process.
Without the requirement for a closure
plan as part of the initial process, we
needed a time period over which to
compute the pay-in period, and so are
proposing a period of three years. We
chose this time period, which is shorter
than the life of the permit as currently
allowed for individual permits under
§264.143(a)(3), because the current
requirements in § 264.143(a)(3) were
selected to accommodate types of
operations, such as landfills, which
would normally be receiving waste over
a period of years, with potentially
increasing closure costs over that time
period. Conversely, we do not expect
facilities proposing to operate under the
standardized permit to build up their
waste volumes, and the resulting
closure costs, over time. Moreover, the
cost for closing a facility operating
under the standardized permit would
not include the costs of ground water
monitoring, covers, or post-closure
monitoring, so we would expect the cost
to be less than for many of the other
types of facilities with individual
permits that are currently subject to

§ 264.143. Therefore, we anticipate that
the burden of the three year pay-in
period will not be excessive. Further,
we note that requiring a three year pay-
in period can preclude some potential
problems that can arise under the longer
pay-in period. For example, a long pay-
in period can lead to insufficient funds
being available at the time of closure. If
the financial condition of the permittee
were to deteriorate toward the beginning
of the period, the owner or operator
would not yet have funded a substantial
fraction of the trust, and the permitting
authority could be left with insufficient
funds for closure in the event of the
permittee’s failure to perform closure.
Furthermore, the three year period is
consistent with the requirements for
financial assurance for commercial
storers of PCB wastes. See
§761.65(g)(1)(i). EPA requests comment
on the proposed use of three years as the
pay-in period for a trust fund in the
absence of a closure plan.

We are proposing to simplify the
requirements for the pay-in period for a
trust fund for existing facilities seeking
coverage under the standardized permit
and wishing to use a trust fund to
demonstrate financial assurance. An
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existing facility whose trust fund’s value
is less than its closure cost estimate
when it receives a standardized permit
would have 60 days to increase the
value of the trust to the amount of the
closure cost estimate. The requirement
proposed in § 267.143(a)(3) clarifies that
the 60 days will apply both to existing
facilities under interim status and under
individual permits, regardless of when
they obtain a standardized permit. This
means that it would effectively have a
60 day pay-in period.

The Agency arrived at this proposed
requirement by considering the two
classes of existing facilities that could
use a trust fund with the standardized
permit: Those currently operating under
interim status (part 265 standards) and
those operating under part 264 permits.
A facility operating under interim status
and using a trust fund must fully fund
its trust by July 6, 2002, which is twenty
years after the effective date of the
§ 265.143 standards. See § 265.143(a)(3),
and 47 FR 15432. For such a facility, the
deadline for a fully funded trust under
interim status would probably be close
to the effective date of their
standardized permit. The effective date
of a standardized permit would be after
we promulgate this proposed rule in
final form, and, in authorized States,
after the State has adopted the rule and
begun to issue these permits. Therefore,
EPA proposes a 60 day pay-in period for
an existing interim status facility
seeking a standardized permit and using
a trust fund to demonstrate financial
assurance. This 60 day period is the
same deadline facing an interim status
facility that must increase the amount of
a trust fund after the end of the pay-in
period.

A facility that already has an
individual permit based on the existing
part 264 requirements must fully fund
the trust over the term of the initial
permit (or over the remaining life of the
facility, whichever is shorter). See
§264.143(a)(3). Thus a facility that
wishes to convert to a standardized
permit rather than renew its existing
permit should already have funded its
trust fully. A permitted facility using a
trust could also decide to convert to a
standardized permit before the normal
end of its current permit’s life by asking
to have its individual permit revoked
and reissued as a standardized permit.
Under existing § 264.143(a)(3), owners
or operators must make payments into
the trust annually over the “term of the
initial permit,” or the remaining
operating life of the facility, whichever
is shorter. This is the “pay-in period”
for an existing permitted facility. By
terminating its permit early (in order to
convert to the standardized permit), the

owner or operator in effect terminates
the pay-in period. After the pay-in
period which would end at the end of
the life of the initial Part 264 permit, an
owner or operator using a trust must
comply with existing § 264.143(a)(6)
and maintain within 60 days the value
of the trust to at least the amount of the
closure cost estimate (or obtain other
financial assurance). Therefore the 60
day requirement in the proposed
standardized permit regulations is the
same as in the current 264 standards.

Surety Bonds (§ 267.143(b) and (c)).
The proposed rule would allow you to
use surety bonds guaranteeing either
payment or performance as mechanisms
for demonstrating compliance with
proposed § 267.143(b) or (c)
respectively. As in the existing part 264
subpart H standards, you must also
establish a standby trust fund.

Letter of Credit (§ 267.143(d). The
proposed regulations would allow you
to use an irrevocable standby letter of
credit, and a standby trust fund as
specified in existing § 264.143(d).

Closure Insurance (§ 267.143(e)).
Under proposed § 267.143(e), we would
allow you to use insurance as a
mechanism for demonstrating financial
assurance for closure. The requirements
of this section reference the
corresponding existing requirements in
§264.143(e).

Some companies which do not qualify
for the financial test (discussed more
fully latter) for any or all of their
obligations, have sought to use captive
insurance as a method of self insurance.
These companies can establish a pure
captive insurer subsidiary to provide
insurance for the parent company’s
costs of closure, or third party liability
requirements. The pure captive
insurance company provides insurance
for the parent, and the parent can have
direct involvement and influence over
the insurance company’s major
operations such as underwriting, claims
management, and investment. We
discuss captive insurance in more detail
in Section X B: Financial assurance.

Financial Test (§ 267.143(f)) and
Corporate Guarantee (§ 267.143(g)). The
proposed regulation in § 267.143(f)
would allow the use of a financial test
by you or by a corporate guarantor as
currently provided in § 264.143(f)
though the tests proposed here differ
from those currently in effect in parts
264 and 265. We proposed changes to
the financial test on July 1, 1991 (56 FR
30201) for owners and operators of
treatment, storage and disposal
facilities. In addition, on October 12,
1994 (59 FR 51523) we proposed
changes to the domestic asset
requirement for the RCRA Subtitle C

financial test when we proposed a
financial test for private owners and
operators of municipal solid waste
landfill facilities (MSWLFs). It is
important to understand how the
proposed changes to the financial test
could affect the proposed standardized
permit rule.

The proposed changes to the financial
test would make the test less available
to firms more likely to enter bankruptcy.
The test would do this by changing the
financial test ratios to make the test less
available to firms with large debts
compared with their cash flow or net
worth. However, the proposed test
allows firms that pass to assure a higher
level of obligations than the current
RCRA Subtitle C financial test. Under
the current financial test, companies
must have tangible net worth at least six
times the amount of the obligations
covered, and also at least $10 million.
Firms that pass the proposed test can
assure an amount of obligations up to
$10 million less than their tangible net
worth.

We anticipate that companies passing
the proposed financial test will be much
more likely to cover all of their
obligations than under the current rule.
This occurs because the additive
requirement (tangible net worth of at
least $10 million more than the amount
of obligations covered) covers a larger
amount of obligations that the six times
multiple of the current rule. With this
in mind, we are seeking public
comment on not requiring a firm to
prepare a closure cost estimate for units
covered by the standardized permit if it
passes the financial test and can cover
all of its other obligations with the
financial test. By all of their other
obligations, we mean to include costs
for liability, closure, post-closure care
and corrective action under RCRA
Subtitle C; costs for closure, post-
closure care, and, if necessary,
corrective action obligations for
municipal solid waste landfills under
RCRA Subtitle D; closure costs for PCB
storage facilities; plugging and
abandonment costs for Class I wells
under the UIC program; financial
assurance obligations for underground
storage tanks; financial assurance for
actions under the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA); and any
other environmental obligations (see
proposed § 267.143(f)(2)(1)(A)(1)). If
such a company could no longer pass
the financial test, it would have to
prepare a cost estimate and provide a
financial assurance mechanism through
a third party.

We promulgated a final regulation
establishing a financial test for private
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owners and operators of municipal solid
waste landfill facilities April 10, 1998
(63 FR 17706). That financial test differs
from the regulatory text in the rule
proposed for RCRA Subtitle C facilities.
To assist the reader in determining what
the proposed financial test for the
standardized permit could look like if
we were to adopt the test proposed for
Subtitle C and adopted for municipal
solid waste landfill facilities, we have
included proposed regulatory text in
this notice. We could also determine
that we would use the financial test
currently in existing § 264.143(f),

§ 264.147(f), and the associated language
for the instruments in § 264.151(f) and
(g) if we should promulgate the
standardized permit rule in final form
before promulgating revisions to the
RCRA Subtitle C financial test.

In the record keeping and reporting
requirements of today’s proposal we
have proposed the requirements for a
special report from the firm’s
independent certified public accountant
consistent with those in existing
§ 258.74(e)(2)(1)(C) rather than the
existing § 264.143(f)(3)(i). Under the
existing financial test for hazardous
waste facilities, we always require a
special report from the firm’s
independent certified public accountant
(§264.143(f)(3)(1)), even if the data in
the chief financial officer’s letter come
directly from the annual report. The
proposed requirement
(§ 267.143(f)(2)(1)(C)) would only require
a special report from the independent
certified public accountant in instances
where we cannot verify financial data in
the chief financial officer’s letter from
the firm’s financial report. This change
could reduce the reporting burden for
users of the financial test whose
submissions of information could be
verified from their audited financial
statements, and eliminate for these
companies the expense of requiring a
letter from the outside auditor. We are
interested in comments on the
appropriateness of reducing this
reporting burden, whether this would
also be appropriate for facilities
currently regulated under part 264 or
265, and whether this change would
significantly reduce the reporting
burden and by how much.

Today’s proposed regulatory language
has some other differences from the
current RCRA Subtitle C test
regulations. The first is that we do not
prescribe language for the chief
financial officer’s letter as we currently
do under § 264.151(f). The advantage of
this approach would be the additional
flexibility it provides to facilities that
could operate under the standardized
permit and who would use the financial

test. Another advantage to this approach
might be that requiring standard
language could make compliance easier,
since the chief financial officer would
not have to choose the wording of the
letter. EPA could also promulgate a final
regulation that includes the language
requirement similar or identical to that
currently in § 264.151. We request
information from States and the
regulated community on the need for
specific language, or whether the
current arrangement used in the
municipal solid waste landfill
regulations (§ 258.74), which does not
specify the language of the letter, is
appropriate. Second, today’s proposed
language follows the model of the
existing part 258 regulations by giving a
separate section for the regulations
governing the use of a corporate
guarantee.

Use of Multiple Mechanisms. Under
proposed § 267.143(h) you could utilize
a combination of mechanisms at your
facility. In the proposed revisions to the
RCRA Subtitle C financial test (56 FR
30201), EPA proposed to allow the
combination of the financial test with
another mechanism for demonstrating
financial responsibility for closure at a
single location. We propose to allow
this same flexibility for facilities
qualifying for the standardized permit.

Under proposed § 267.143(i), if you
have multiple facilities with a
standardized permit you would be able
to use a single mechanism for more than
one of your facilities. This provides the
same flexibility that owners or operators
of facilities with individual permits or
interim status facilities have under
existing §§ 264.143 and 265.143.

11. Post Closure Financial
Responsibility

Because the proposed standardized
permit rule would only be available to
facilities that can clean close, the
proposed standardized permit
regulation does not anticipate a need for
post-closure cost estimates, or financial
assurance for post-closure care.
Similarly there is no need for
mechanisms for combining financial
assurance for closure and post-closure
care. Therefore, the proposed
regulations in part 267 do not have
provisions reflecting the existing
requirements of § 264.144—-146.

12. Liability Requirements

We are proposing to require financial
assurance for third party liability for
sudden accidental occurrences. We
propose that you have and maintain
liability coverage of at least $1 million
per occurrence, with an annual
aggregate of at least $2 million exclusive

of legal costs (§267.147(a)). These
proposed requirements are the same as
for facilities with individual permits,
and apply to the facility or a group of
facilities. Thus, if the owner or operator
of facilities with individual permits had
the required liability coverage for them,
the addition of facilities under the
standardized permit would not increase
the dollar amount of the liability
coverage.

The proposed mechanisms available
for demonstrating financial assurance
for third party liability would be the
same under the standardized permit
rule as for units covered by individual
permits. In this proposed rule, we have
arranged the mechanisms in the same
order as they appear for closure, even
though this is different from the order
currently in § 264.147. We request
comments on whether this makes the
regulation easier to follow, or if we
should organize proposed § 267.147 in
the same order as existing § 264.147.
The mechanisms for third party liability
would be a trust fund (§267.147(a)(1),
surety bond (§ 267.147(a)(2), letter of
credit (§ 267.147(a)(3), insurance
(§267.147(a)(4), financial test
(§267.147(a)(5), or guarantee
(§267.147(a)(6). Furthermore, we would
also allow the use of multiple
mechanisms under proposed
§267.147(a)(7), as allowed under
existing § 264.147(a)(6).

As noted above, we are considering
whether to disallow the use of captive
insurance as a mechanism for providing
financial assurance for closure.
However, we believe that liability
requirements are generally better suited
to the use of insurance. Insurance is a
mechanism for protecting from risk, or
the probability that an unfortunate event
may occur. Closure is a certain event
because an owner or operator (or the
permitting authority in the event of the
permittee’s bankruptcy) will have to
close its hazardous waste facility and so
the risk only involves the timing of the
closure, and not whether it might occur.
Because the hazardous waste
regulations are designed to protect
human health and the environment, a
release from a facility that could affect
a third party is not a certainty, and in
fact, there can be a low probability of a
facility having a release that could affect
a third party. We request comments on
whether pure captive insurance should
be treated differently for third party
liability where there is a risk of an event
occurring than for closure where the
risk involves the timing of an event that
will occur.

We are proposing that the
standardized permit would not be
available for land disposal units such as



Federal Register/Vol. 66, No. 198/Friday, October 12, 2001/Proposed Rules

52223

surface impoundments, landfills, land
treatment facilities, or disposal
miscellaneous units. Therefore,
requirements for land disposal units
under existing § 264.147(b) to maintain
third party liability for non-sudden
accidental occurrences should not be
necessary for standardized permit units.
The proposed regulation reserves
§267.147(b).

Because the proposed standardized
permit is intended to rely upon limited
interaction between the permittee and
the permitting agency, we believe it
would not be appropriate to include the
provisions of existing § 264.147(c) and
(d). These provisions, respectively,
allow the owner or operator to request
a variance from the amounts required in
§264.147(a), or allow the Regional
Administrator to require a different
amount. Thus, there are no
corresponding provisions in the
proposed § 264.147 and the
corresponding paragraphs are reserved.

Along with the proposed changes to
the financial test for closure, we have
previously proposed changes to the
financial test for liability coverage (56
FR 30201 and 59 FR 51523). Under the
proposed test, we expect that more
owners and operators will be able to
pass the liability financial test than
under the current financial test. We
expect that when we promulgate these
tests in final form that they would also
apply to the standardized permit. We
are publishing the language of the
proposed liability financial test here for
your convenience. If we promulgate the
standardized permit rule in final form
before final promulgation of the revised
RCRA Subtitle C financial test, we may
use the current RCRA Subtitle C
financial test in the final standardized
permit rule.

13. Other Provisions of the Financial
Requirements

We are proposing that the
requirements in existing § 264.148 to
notify the permitting authority in the
event of a bankruptcy would apply also
to the standardized permit (see
proposed § 267.148). We have also
referenced this requirement in proposed
§267.140(c).

Under existing § 264.149, if your
facility is in a state where EPA
administers the program but the state
imposes its own financial assurance
mechanism, you may continue to use
the state approved mechanism. There
are only three states where we
administer the program, and we do not
expect that these states have their own
mechanisms. Therefore, we are not
including an analogous provision, and
have reserved § 267.149.

In the financial responsibility
regulations covering facilities with
permits under part 264, States can
assume responsibility for an owner or
operator’s compliance with existing
§§264.143 and 147 (§ 264.150). We have
included a similar provision (§ 267.150)
in this proposal, but request comment
on whether such a provision is
appropriate. Do States in fact undertake
such responsibilities, and would they
for holders of a standardized permit?

The proposed language of §§267.143
and 267.147 references existing
§264.151, and would require the use of
the language in existing § 264.151.
Section 264.151 contains the exact
wording of the instruments used to
demonstrate financial assurance. In light
of the substantial amount of text in
existing § 264.151, we have decided not
to propose the creation of a § 267.151.
This is similar to our decision not to
include the instrument language in the
current interim status standards in part
265. We request comments on suggested
changes to the language of § 264.151
that we should make for consistency
with the proposed standardized permit
rule.

J. Subpart I—Use and Management of
Containers

The proposed standards for the use
and management of containers in this
subpart of part 267 are similar to the
existing provisions in subpart I of part
264. However, we are proposing
conforming changes to reflect the
standardized permit rather than the
individual permit. We also are
proposing changes to make the
requirements more readable. We request
comments on these changes, and
whether additional modifications are
warranted.

1. Would This Subpart Apply to Me?

These proposed standards would
apply to you if you own or operate a
facility that stores hazardous waste
under a standardized permit, except as
provided in proposed § 267.1(b). Note
that, under existing §§ 261.7 and
261.33(c), if you empty a hazardous
waste from a container, the residue
remaining in the container is not
considered a hazardous waste if the
container is “empty” as defined in
§261.7. If the container is “empty” we
are proposing that the management of
the container would be exempt from the
requirements of this subpart.

2. What Standards Would Apply to the
Containers?

We are proposing that the
requirements of § 267.171 would be the
same as standards currently found in

§264.171. This provision would require
you, as the facility owner or operator, to
transfer hazardous waste from a leaking
container to a container in good
condition, or otherwise manage the
waste in a manner that complies with
the proposed part 267 requirements.

Proposed § 267.171 would require
that the container be made of materials
or lined with materials that will not
react with the hazardous wastes being
stored. We are proposing this
requirement, which is the same as that
in existing § 264.172, to ensure that the
container is suitable for managing the
wastes.

Proposed § 267.171 would further
require you to close (keep covered) all
containers that store hazardous waste
except when necessary to handle the
waste, and that care be taken not to
rupture the container or somehow create
a leak. This proposed provision is the
same as the existing § 264.173
standards. Note that the U.S.
Department of Transportation
regulations, including those in 49 CFR
173.28, govern the reuse of containers in
transportation.

3. What Are the Proposed Inspection
Requirements?

Section 267.172, as proposed, would
require you to inspect at least once a
week to check for leaking containers.
This proposed requirement is the same
as the current § 264.174 provision. If
you find a leak, you would need to
follow the proposed procedures in
§§267.15(c) and 267.171.

4. What Proposed Standards Apply to
the Container Storage Area?

Section 267.173, of the proposed rule,
specifies the design and operation
requirements of a system for containing
any leaks, spills, or precipitation. These
requirements would apply if you are
storing free liquids in the containers. As
proposed, they would also apply, even
if no free liquids are present, for F020,
F021, F022, F023, F026, and F027
wastes. The containment system would
need to contain 10 percent of the
volume of all the containers or the
volume of the largest container,
whichever is greater. Also, you would
need to prevent run-on to the storage
area unless the containment system is
large enough to contain that container
volume and the run-on. You would
need to remove any spills or leaks as
soon as possible to avoid overflowing
the containment system. These
proposed provisions are the same as the
requirements in existing § 264.175.

Note that if the collected material is
a hazardous waste under part 261 of this
chapter, we are proposing that you must
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manage it as a hazardous waste in
accordance with all applicable
requirements of parts 262 through 266
of this chapter. If the collected material
is discharged through a point source to
waters of the United States, it would be
subject to the requirements of section
402 of the Clean Water Act, as amended,
under our proposed rule.

5. What Special Requirements Would I
Need To Meet for Ignitable or Reactive
Waste?

Under proposed § 267.174, we would
require that you store ignitable or
reactive waste no closer than 50 feet
from your facility’s property line. The
general requirements proposed in
§267.17(a) provide additional
requirements for ignitable or reactive
wastes. This proposed standard is the
same as the provision currently in
§264.176.

6. What Special Requirements Would I
Need To Meet for Incompatible Wastes?

Under proposed § 267.175, we would
stipulate that you cannot place
incompatible wastes in the same
container. This provision would also
apply to an unwashed container that
previously held an incompatible waste.
The exception to this prohibition is
found in proposed § 267.17(b), which
would stipulate precautions that you
would need to take if you have to mix
incompatible wastes.

Section 267.175, as proposed, would
further require that you physically
separate incompatible wastes from other
wastes and protect them with barriers
such as dikes, berms, or walls. The
purpose of this proposed section is to
prevent fires, explosions, gaseous
emissions, leaching, or other discharge
of hazardous waste or hazardous waste
constituents which could result from
the mixing of incompatible waste or
materials if containers break or leak. All
of these proposed provisions are the
same as the existing § 264.177
requirements.

7. What Would I Need To Do When I
Want To Stop Using the Containers?

Section 267.176, as proposed, would
require clean closure of the facility. This
proposed requirement would require
you to remove all hazardous waste and
residues and to decontaminate or
remove all components that came in
contact with the hazardous wastes,
including soils. These proposed
requirements are the same as the
existing provisions in § 264.178. Under
our proposal, unless you can
demonstrate, following § 261.3(d), that
the solid waste removed from the
containment system is not a hazardous

waste, you would become a generator of
hazardous waste and would need to
manage it in accordance with all
applicable requirements of parts 262
through 266 of this chapter. This
provision would apply to any solid
waste you remove from the container
system during closure as well as during
the operating period.

8. What Air Emission Standards Are
Proposed?

We are proposing that the air
emission standards in § 267.177 be
similar to those currently in § 264.179.
Under the proposed rule, you would
need to comply with the requirements
of subparts AA, BB, and CC of part 264.
There is a one notable difference
between proposed § 267.177 and the
current § 264.179. Section 267.177, as
proposed, would only allow the
following control devices: thermal vapor
incinerator, catalytic vapor incinerator,
flame, boiler, process heater, condenser,
and carbon absorption unit. This is
because performance testing and
reporting is required in part 264 subpart
AA and BB to support alternative
control devices. This requires close
interaction on the part of the facility
owner/operator and the permitting
agency. Because this proposed rule is
intended to reduce the burdens of such
interactions, we have chosen to limit the
type of control devices. We welcome
public comment on this decision.

K. Subpart J—Tank Systems

We believe that most of the tank
system standards in subpart J of part 264
would be appropriate for tank units
operating under a standardized permit.
However, some provisions in today’s
proposed tank requirements are
different from those in part 264. Today’s
proposal would require secondary
containment for all tank systems
managing free liquids, with no
provisions for waivers. The waiver
provision in the part 264 standards
requires significant work on the part of
you, as the facility owner or operator, to
justify that secondary containment is
not necessary. It also requires that the
permitting agency review the waiver
demonstration and determine its
appropriateness. The close review and
exchange of materials taking place
during the waiver process do not fit the
intent of the standardized permit. Part
of our premise in developing the
standardized permit is that a high level
of interaction between the permittee and
the permitting agency is not necessary.
In addition, our experience is that few
owners or operators have availed
themselves of this waiver provision. We
welcome public comment on this topic.

We are not requiring integrity testing
for tanks managing free liquids and
operating under a standardized permit
because we would require secondary
containment. Under the existing part
264 tank standards, we only require
tanks that don’t have secondary
containment to undergo annual integrity
testing. Also, we are proposing that the
standardized permit only apply to above
ground or on ground tanks (for example,
tanks raised off the ground or resting on
a pad or the ground surface). Therefore,
as proposed, underground or in-ground
tank systems would not be eligible for
a standardized permit. This is because
we would rely on inspections to ensure
compliance with the standardized
permit. Underground and in-ground
tank systems are inherently harder to
inspect than above ground or on ground
tanks. We are soliciting comments on
the merits of excluding underground
and in-ground tank systems from
obtaining standardized permits.

Finally, as explained above in the
preamble for subpart G, you would be
required to clean close all units at the
facility. We believe that a properly
designed, constructed, and operated
tank system with secondary
containment should always be able to
clean close with minimal unforseen
contingencies.

1. Would This Subpart Apply to Me?

Subpart J of part 267 would apply to
you if you own or operate a facility that
treats or stores hazardous wastes in
above ground or on ground tanks under
a standardized permit. We would,
however, provide exemptions from
some requirements of subpart J for
special situations. Specifically, the
requirement for secondary containment,
as specified in § 267.195, would not
apply to you if you have tanks that do
not contain free liquids and are inside
of a building or for tanks or sumps that
you are using as secondary containment.
All other tanks that manage hazardous
waste, whether it’s a free liquid or not,
would require secondary containment.

2. What Are the Proposed Design and
Construction Standards for New Tank
Systems or Components?

The proposed § 267.191 provisions
differs from existing § 264.192
requirements in several areas. First,
under the proposed standardized
permitting process there would be no
“part B application” therefore we did
not include any references to the part B
application in the proposed § 267.191
standards. Under this section, you
would still be required to obtain a
written assessment, reviewed and
certified by an independent, registered
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professional engineer, attesting to the
structural integrity and acceptability of
tank system. However, instead of
requiring you to submit this estimate to
the Regional Administrator, this section
would require you to retain it at your
facility. The assessment would be
required to show that the foundation,
structural support, seams, and
connections are adequately designed
and that the tank system has sufficient
structural strength to ensure that it will
not collapse, rupture or fail. The design
and construction requirements in
proposed § 267.191 would be the same
as the current § 264.192 provisions.
However, the proposed requirements in
proposed § 267.191 differ from the part
264 standards in that facilities with
underground tank systems or
components not be eligible for a
standardized permit. Therefore, we
would not be carrying over the existing
provisions in §§ 264.192(a)(4) and
264.192(c) in today’s proposal. The
Agency invites comments on whether
we should allow underground piping
connecting above ground or in-ground
tank systems under a standardized
permit. The proposed regulations in the
part 267 tank standards do not allow
any underground tank components,
including piping. If, in the final rule, the
Agency chooses to include underground
tanks, part 267 would include provision
similar currently found in § 264.192.

3. What Are the Proposed Handling and
Inspection Requirements for New Tank
Systems?

Proposed § 267.192 retains the same
requirements as existing § 264.192(b).
You would be required to follow these
requirements during the installation
phase of the new tank system to ensure
that the integrity of the system is
maintained.

4. What Testing Would Be Required?

As with existing § 264.192(d), you
would be required to test for leaks as
proposed in § 267.193.

5. What Installation Requirements
Would Be Required?

In addition to the general
requirements proposed in § 267.192 and
§ 267.193 regarding installation, you
would be required to follow the specific
installation requirements proposed in
§267.194. These are the same
requirements found in existing
264.192(e), (f), and (g).

6. What Are the Proposed Preventative
Requirements for Containing a Release?
The proposed § 267.195 standards
would require secondary containment
and a leak detection system for all tank

systems (except indoor tanks that do not
contain free liquids.) Neither the age of
the tank nor the waste it contains would
be taken into consideration when
deciding when a tank needs secondary
containment; the secondary
containment requirement would apply
to all new and existing tanks for which
you would be seeking a standardized
permit. All proposed design,
installation, and operating requirements
of §267.195 are identical to the current
provisions § 264.193, except for the
current part 264 requirement to submit
a demonstration to the Director when
the leak detection and removal system
cannot detect a leak within 24 hours of
it occurring. Instead, you would self-
certify and document that a leak or spill
cannot be detected and/or removed
within 24 hours. You would keep this
documentation on-site and make it
available for review by the permitting
agency.

7. What Are the Proposed Devices for
Secondary Containment and What Are
Their Design, Operating, and
Installation Requirements?

Proposed § 267.196 lists the specific
devices that you would be required to
use in providing secondary
containment, as well as the design,
operating, and installation requirements
for each one. These requirements are the
same as those in existing § 264.193 (d)
and (e).

8. What Are the Proposed Requirements
for Ancillary Equipment?

The proposed requirements for
ancillary equipment in § 267.197 are the
same as the existing provisions in
§264.193 (f). We have retained the
requirement for secondary containment
for all ancillary equipment, such as
piping, valves and pumps. We have also
retained the exemption from secondary
containment for four particular
situations.

9. What Are the Proposed General
Operating Requirements for Tank
Systems?

The proposed requirements in
§267.198 are identical to those
currently in § 264.194. This section
stipulates that you manage your tanks to
prevent the tank system from rupturing,
leaking, corroding, or failing in any
manner. Also, proposed § 267.198
specifies controls and practices for
preventing spills and overflows from
occurring. It includes spill prevent